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NOTES OF THE WEEK 








justice of the Peace 


Binding Over Witnesses Conditionally 

The power, now contained in s. 5 of 
the Magistrates’ Courts Act, 1952, to 
bind over witnesses conditionally, has 
undoubtedly resulted in much saving of 
time and expense, as well as inconvenience 
to witnesses who would, if they had 
been required to attend the trial at 
Assizes or quarter sessions, have felt that 
they were wasting their time if they had 
to give only formal evidence, or if the 
prisoner pleaded guilty. 


The power, formerly contained in s. 13 
of the Criminal Justice Act, 1925, has 
sometimes been said to be exercised too 
little, but in a recent case at Lancaster 
Assizes, R. v. Gilbert, the learned Judge 
made observations indicating the need 
for care on the part of magistrates in its 
exercise. 


The prisoner had been charged before 
justices with having demanded money 
with menaces. After the evidence for the 
prosecution and through his solicitor he 
reserved his defence. The justices com- 
mitted him for trial and conditionally 
bound over all witnesses to attend the 
trial. None of the witnesses attended. 


At the trial at Assizes the prisoner 
pleaded not guilty. Counsel for the 
prosecution tendered the depositions, and 
counsel for the defence indicated that the 
prisoner did not dispute the evidence for 
the prosecution, nor that he had had a 
full opportunity to cross-examine the 
witnesses in the magistrates’ court; he 
proposed to call neither the prisoner nor 
any other witness, but to submit that the 
evidence disclosed no offence, and he did 
not object to the absence of the witnesses. 
Cassels, J., held that it was undesirable 
to try the case without calling those 
witnesses whose evidence substantially 
concerned the offence alleged, and was 
not merely of a formal nature. It was 
undesirable for magistrates conditionally 
to bind over such witnesses. 


He observed: “I venture to say this 
to the magistrates; in future, in this part 
of the country, hesitate a little before you 
bind over conditionally witnesses who 
give very substantial evidence. Too many 
circumstances may arise in which a 
witness may be required before the court 
at the trial. Even in a plea of guilty one 
might want to see the person who has 
been wounded to find out to what extent 


he has recovered. I cannot allow this 
to be a mere formality. The case must 
be adjourned so that the witnesses may 
attend.” 


Obtaining Credit by Fraud 

In prosecutions under s. 13 of the 
Debtors Act, 1869, for obtaining credit 
by fraud, the prosecution has to prove 
both, that the defendant incurred a debt 
or liability and that he acted fraudulently. 
In most of these cases the defendant is 
alleged to have obtained goods on credit 
or to have been granted a loan and to 
have used fraudulent methods. 


An unusual case was R. v. Ingram (The 
Times, June 9), in which the Court of 
Criminal Appeal dismissed an appeal 
against conviction on six charges of 
obtaining credit by fraud. 


The evidence was that the appellant, 
an electrician, obtained contracts from 
shopkeepers to do certain work, and 
received payment in advance for part of 
the price. He did none but a little 
preparatory work, and he was in financial 
difficulties. No payments were returned. 


Donovan, J., in delivering the judg- 
ment of the Court pointed out that the 
jury must be taken to have found that 
when the appellant received part pay- 
ment at the outset he never intended to 
do the work. His conduct was therefore 
fraudulent. He had incurred a liability 
to do the work. By reference to the 
Debtors Act and the Bankruptcy Act, 
the word liability included an obligation 
to pay money or money’s worth. Section 
13 of the Debtors Act therefore, covered 
a case where credit was obtained in 
incurring any debt or liability to pay not 
only money but money’s worth. The 
liability the appellant incurred was to 
render money’s worth, that is to say, 
services in the near future to the customer 
who paid him the cash. 


The learned Judge uttered a warning 
about the misuse of the criminal law as a 
means of obtaining payment of debts, 
and indicated what magistrates trying 
such cases should do. Mere delay in 
paying a debt or doing work, he said, 
was not a criminal offence: and courts 
who tried these cases would no doubt be 
on their guard against any attempt to 
abuse the section by bringing proceedings 
under it where there was no real evidence 
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of fraud, but merely of procrastination. 
The court’s power to award costs against 
a prosecutor might usefully be borne in 
mind. 


Probation Officer’s Inquiries and Reports 

Among the duties of probation 
officers laid down in para. 3 (5) of sch. 
5 of the Criminal Justice Act, 1948, is 
that of inquiring in accordance with any 
directions of the court into the circum- 
stances or home surroundings of any 
person with a view to assisting the 
court in determining the most suitable 
method of dealing with his case. 


We are glad to note that increasing 
use is being made of the services of 
probation officers in this respect. In 
calling for inquiry and report the court 
must not in any way be taken to have 
indicated the probability that a probation 
order will be made, and the defendant 
must certainly not count upon it. The 
probation officer will no doubt explain to 
the defendant and others from whom he 
may seek information that he is making 
a report to the court and that the court 
will consider all the information obtained 
from various sources before deciding 
upon any punishment or treatment. 


An impartial report from a probation 
officer about the antecedents, circum- 
stances and attitude of the defendant 
may be of great assistance to the court, 
considered in conjunction with reports 
that may have been received from a doctor 
or the police. Naturally, everything 
possible will be said in favour of the 
defendant, but so must facts that may 
tell against him, and the result may be 
to show that probation is inappropriate. 


Thus, a probation officer at Bristol is 
reported as having told the magistrates 
that a young woman who had pleaded 
guilty to stealing had had many chances 
but chose to go her own way, and she 
did not think probation would be of any 
use. It was said that the girl had been 
in company with undesirable characters 
and was in need of strict discipline and 
moral training. The defendant was sent 
to prison for six months. 


Wrong Verdict Announced 

A curious situation arose at the 
Durham Assizes after the foreman of the 
jury had announced the prisoner guilty 
of demanding money with menaces but 
not guilty of robbery with violence. 
The jury were discharged, and the court 
adjourned for lunch without passing 
sentence. After the adjournment, Byrne, 
J., said that he had learned that almost 
immediately after the verdict had been 
announced, members of the jury had 
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informed the clerk that the foreman had 
not announced their verdict correctly, 
as they had found the prisoner guilty of 
robbery, though not of robbery with 
violence. Although the jury had been 
discharged, they were recalled by the 
learned Judge so that he might place on 
record anything they might desire to say. 
He said that as the jury had been dis- 
charged before the mistake was made 
known, he would take no notice what- 
ever of the charge of robbery, but would 
pass sentence on the charge of demanding 
money with menaces alone. 


It was no doubt a difficult and em- 
barrassing position for the members of 
the jury, and. they did what seemed 
right to them. Presumably, if they had 
immediately said in court that the 
verdict given by the foreman was not the 
verdict of them all, it would not have 
been too late to put matters right. As it 
was, they could not act after being dis- 
charged, and all the learned Judge felt 
he could do was to record all that 
happened, allow the jury to be present 
and to hear what was said, and then pass 
sentence on the only charge about which 
there was no doubt or misunderstanding. 


The jury may, before the verdict is 
recorded (or even promptly after this 
is recorded, R. v. Parkin (1824) Mood 
54) rectify their verdict, and it will 
stand as ultimately amended. This 
may ke done even after the prisoner has 
been discharged out of the dock (in 
pursuance of a supposed verdict of 
acquittal) if it is done before the jury 
have left the box, R. v. Godden (1853) 
Dears 229 (Archbold, 33 edn. p. 212). 


Two Drivers in One Car 


In the note under this heading which 
appeared in our issue of June 2, we said 
it would have been interesting to our 
readers to have a fuller report than the 
one upon which our note was based. 


We are much indebted to Mr. W. G. 
Protheroe, the learned clerk to the 


_Stipendiary magistrates and justices of 


Merthyr-Tydfil, for a full account of the 
facts of the case as alleged in court. 


Mr. Protheroe states that there were 
actually two cars involved, and he goes 
on: “ At 12.10 a.m. on April 1, 1956, a 
police car patrolling one of the streets 
in Merthyr-Tydfil, saw two cars travelling 
in the opposite direction at a fast 
speed. It appeared to the police officers 
that the cars were racing each other. 
The police car turned around and pro- 
ceeded to follow the two cars. The police 
car was able to get within sight of the 
two cars driven by the defendants and 
hailed them over the public address 
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system in the car. There was no response 
from the defendants. The two cars again 
disappeared around a bend out of view 
of the police and when the police car got 
around the bend, where there is a division 
in the road owing to a diversion caused 
by the construction of a portion of a new 
road, they again saw the two vehicles. 
One of the cars tried to overtake the 
other and failed. The other car struck 
a stone at the entrance of the road under 
construction, leaped into the air over a 
hedge 7 ft. high and then over a ditch 
ending up against a bank in a field, A 
witness who was walking along the road 
under construction was struck by a wheel 
disc which came off the car involved in 
the accident. The second car was not 
actually involved in the accident. Each 
defendant was fined the sum of £25 and 
ordered to pay £1 15s. costs.” 


The Home Office and Child Care 


Mr. E. H. Gwynn, who recently 
succeeded Mr. John Ross, C.B., as 
Assistant Under-Secretary of State in 
charge of the Children’s Department and 
Probation Division of the Home Office, 
made his first important speech in this 
capacity at the recent annual conference 
of the Association of Hospital and Welfare 
Administrators. In justification for the 
decision to bring the work relating to 
juvenile delinquency and children in care 
together in the Home Office he said he 
was sure that children classed as delin- 
quents are for the most part far more 
sinned against than sinning. The wider 
the experience of children the better 
equipped the Home Office, as others 
concerned, will be equipped, in wisdom 
and understanding of the problems that 
the child care service has to meet. He 
emphasized that the responsibility of the 
Home Office was to guide and inspect. 
The department was in a position to gain 
and digest experience from all parts of 
the country and to make the result freely 
available to all who care to use it, whether 
local authorities or voluntary organiza- 
tions. He stressed, however, that the 
care of children by local authorities did 
not begin in 1948 but that an immense 
amount of devoted work had been given 
over many years in children’s homes, for 
which the nation had every reason to te 
profoundly grateful. 


On boarding out, which is still increas- 
ing, he argued that the welfare of the 
individual child must be paramount; and 
that there must always be need for other 
types of child care such as children’s 
homes. He urged that when a child’ 
boarded out from a children’s home there 
should be the closest co-operation be 
tween the staff of the home and tk 
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boarding out officer and suggested that 
sometimes it might be useful to extend 
this so that the staff of the homes them- 
selves participated in boarding out, or 
were even trained to undertake it. In 
conclusion Mr. Gwynn referred to the 
departmental committee to be set up 
later in the year to consider action to 
sustain the family and keep it from 
breaking up. He said this committee 
would look into the working of juvenile 
courts and related matters. 





Food Wrapped in Newspaper 

It is to be hoped that the too common 
practice of wrapping fish, and sometimes 
meat in newspaper, will cease as the new 
Food Hygiene Regulations become widely 
known. Most shopkeepers protect meat 
and fish by the use of plain white paper, 
even if newspaper is placed round that, 
but there are still instances of the careless 
and insanitary use of newspaper alone. 


One prosecution at least has been 
reported in which stall-holders were fined 
for allowing fish they sold to come into 
contact with newspaper. 


The relevant regulation is reg. 10, 
which provides that “‘a person who 
engages in the handling of food shall not 
while so engaged . . . use for wrapping 
or containing any open food, any paper 
or other wrapping material or container 
which is not clean or which is liable to 
contaminate the food; and in particular 
... Shall not allow any printed material 
other than printed material designed 
exclusively for wrapping or containing 
food to come into contact with any food 
other than uncooked vegetables.” 


“Open food’ is defined in the 
regulations as “‘ food not contained in a 
container of such materials and so closed, 
as to exclude all risk of contamination.” 


Maintenance Orders (Facilities for En- 
forcement) Act: Ontario 


We understand that difficulties have 
been experienced in enforcing English 
maintenance orders sent to Ontario for 
registration, because the Currency, Mint 
and Exchange Fund Act (Canada) 
provided that any statement as to money 
in a legal proceeding must be expressed 
in the currency of Canada, and it was 
therefore felt that the order of an English 
court in terms of English currency could 
Not properly be registered and enforced. 
(In the case of provisional orders the 
difficulty was met by the Canadian 
court varying the order into Canadian 
currency.) We learn that this difficulty 
has beenremoved by amending legislation. 
The new Act passed in Ontario on March 
28, 1956, enables the court to convert 
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an absolute order into terms of Canadian 
currency before registration. 


We are indebted for this information 
to a clerk to justices who has had corres- 
pondence with the Home Office, and to 
the Home Office for permission to make 
use of the correspondence. 


Deserted Premises 


It does not often fall to the lot of 
magistrates to act in proceedings under 
the Distress for Rent Act, 1737, for the 
recovery of premises deserted by the 
tenant. A case occurred recently at 
Scarborough, which has received some 
notice in the press because of its unusual 
nature. From the reports it appears 
that two justices entered a house and 
shop property accompanied by their 
clerk and the agent to the owner. It was 
alleged that no rent had been paid for a 
year, and that the tenant could not 
be traced ! A notice was pinned on the 
door in accordance with the provisions 
of the Act, with a view to the recovery of 
possession by the owner. 


Itis stated in 20 Halsbury (Hailsham edn.) 
285 that, where certain conditions as to 
the premises having been deserted, and 
as to certain other matters, are satisfied, 
““two or more justices at the request of 
the landlord or his bailiff view the pre- 
mises and affix a notice of a second view 
to take place not sooner than 14 days. 
If on the second view the tenant does not 
appear and pay the rent in arrear, or if 
there is not sufficient distress on the 
premises, the justices may put the land- 
lord into possession . . .” 


Powers of Remand 


Section 26 of the Magistrates’ Courts 
Act, which deals with the power to 
remand the defendant for the purpose of 
medical examination and report, is 
limited in application to cases in which 
the defendant is liable on summary 
conviction to imprisonment. Section 
14 (3) and (4) confer power to remand 
after conviction for the purpose of enab- 
ling inquiries to be made or of determin- 
ing the most suitable method of dealing 
with the case. It has sometimes been 
argued that by implication the power to 
remand for medical examination and 
report is excluded from the application 
of s. 14 (3). 


This was one of the points raised in 
Boaks v. Reece (The Times, June 14), 
which was an action against a magistrate 
for alleged false imprisonment by remand 
in custody. Dealing with this point, 
Pilcher, J., said that s. 14 (3) was perfectly 
general in its terms. It was quite clear 
that there must be many cases in which 
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the offence committed did not carry a 
prison sentence where it was desirable, 
that inquiries should be made, They 
might often be inquiries into the mental 
and physical health of the person con- 
victed. 


The argument by the plaintiff was that 
inasmuch as s. 26 of the Magistrates’ 
Courts Act, 1952, which dealt with 
remand for medical examination, only 
dealt with cases in which the accused 
person could be sentenced to imprison- 
ment, consequently it followed that the 
words in s. 14 (3) “‘ for the purpose of 
enabling inquiries to be made”’ had to 
be limited to inquiries which were not 
inquiries into the physical or mental 
health of the accused. 


Section 26 was in a sense mandatory 
where the necessary facts were present, 
whereas the power under s. 14 (3) of the 
Act of 1952 was discretionary. 


Being quite clear, on the facts of the 
present case, that the conduct of the 
plaintiff, which was known to the magis- 
trate, was such as might well cause him 
to think that an inquiry into the plaintiff’s 
niental condition was desirable, he (his 
lordship) had no! doubt that inasmuch 
as the Act of 1952 was a consolidating 
Act and in spite of the fact that no such 
words as ‘“‘ without prejudice to any 
[other] powers ”’ as in s. 26 of the Act of 
1948, appeared, the magistrate still had 
power under s. 14 (3) of the Act of 1952, 
being satisfied, as he was, that inquiries 
should be made, to order a report of 
the mental and physical health of the 
plaintiff. 


Compensation for Compulsory Acquisition 


At the present time the basis of compen- 
sation for compulsory acquisition of land 
by public and local authorities is per- 
mitted use value (considered at 1947 
values) plus the part VI claim under the 
Town and Country Planning Act, 1947, 
in respect of development value (also 
assessed on 1947 prices). There is also 
the alternative possibility of a part VI 
claim being established under s. 35 of 
the Town and Country Planning Act, 
1954, in which case that would also have 
to be taken into account. Now that the 
Government has a kind of Domesday 
Book for development values built up, 
their attachment to this point of the 
compensation basis is understandable 
and the expediency of 1947 prices is also 
comprehensible if one considers it as a 
compromise between the opposite poles 
of expropriation without compensation 
and compensation at full market value. 


On the other hand there are un- 
doubtedly valid criticisms of the present 
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scheme of things. Disadvantages of the 
1947 basis for prices include, inter alia, 
(a) the prospective steady rise in land 
values; (6) the fall in the value of 
money since 1947; (c) the practical 
difficulty for valuers of remembering what 
1947 values were; and (d) probably most 
important of all are what may be termed 
the public relations difficulties encoun- 
tered by local authorities with those they 
serve if land is acquired for public 
purposes and compensation is inadequate. 
There is undoubtedly serious dissatisfac- 
tion with the dual basis of compensation 
for land with one law for the private 
and another for the public acquirer. 
What is the solution? We suggest that 
the only solution which can do real 
justice to individuals is for compensation 
to be payable at current market values for 
(i) any development permitted by the 1947 
Act, and (ii) any development according 
with the relevant development plan. 


Of course, there would have to be 
modifications of these general principles, 
e.g., Where the purpose for which the 
land is zoned under the development 
plan has no prevailing market value. 
Here we suggest treatment analogous to 
s. 85 (4) of the 1947 Act where the com- 
pensation basis is made that of the value 
of adjoining or contiguous land. In the 
same way if the land is to be taken for a 
use which would attract higher value then 
compensation should be increased accord- 


ingly. 


Safety Helmets for Motor Cyclists 

Motor cyclists are more likely to suffer 
serious injuries in road accidents than are 
many other classes of road-users and 
attention has frequently been called to the 
advisability of their wearing crash 
helmets, or “ skidlids”” as some people 
seem to prefer to call them. We do not 
know the origin of this term. It is 
obviously important that such helmets 
should besoconstructedas to giveadequate 
protection to those who wear them, and 
it is disconcerting to read in the Daily 
Express that out of 10 bought at random 
for prices ranging from £2 to £3 I5s., 
three failed to pass the British Standards 
Institution test, the implication being 
that these three would not give the pro- 
tection they should. It is also stated that 
because of criticisms by doctors, coroners 
and others the Road Research Depart- 
ment is devising a higher standard of 
pass-mark for the helmets. 


There is nothing to stop makers from 
producing helmets that do not comply 
with the suggested standard, but it is as 
well that the public should know the 
facts and should take such steps as they 
can to ensure that the helmets they buy 


are of proper quality. It is stated in the 
article that “* skidlids that pass the tests 
gain B.S.I.’s ‘kite’ efficiency mark” 
so it may be that such helmets can be 
distinguished, by discriminating buyers, 
from others which may not prove so 
satisfactory. 


Mental Health Problems 


Problems relating to mental health and 
the conditions under which both mental 
patients and mental defectives are at 
present treated continue to receive 
prominence at conferences and in the 
national press. There is still severe over- 
crowding in some hospitals which justi- 
fies the views of the Minister of Health 
that one of the first priorities in the 
Health Service is to provide additional 
accommodation as well as to improve 
and modernize much of the accommoda- 
tion which now exists. 


On the question of mental treatment, 
the Parliamentary Secretary to the 
Ministry of Health (Miss Patricia Horns- 
by-Smith) said, when addressing the 
annual conference of the Association of 
Inner Wheel Clubs, that four-fifths of all 
new mental patients are now discharged 
within six months and their average 
length of stay is only 1-9 months. Forty- 
two per cent. of the total hospital patients 
are now mental patients and the “‘ hard 
core’ of these are the aged senile who 
would remain until their death. 


The National Council for Civil Liber- 
ties (according to the Manchester Guard- 
ian) suggested in evidence to the Royal 
Commission that mental deficiency in- 
stitutions might be tempted to retain 
high-grade mental defectives, because 
they represented cheap labour and that 
the temptation would be removed if such 
patients were paid the amounts they 
would earn if out on licence. There 
seems to be no doubt that in present 
circumstances it is impossible to release 
some useful patients because otherwise 
the work of the institution would be 
brought to a standstill. As to the proce- 
dure for detention and discharge, the 
council criticized the way in which in its 
view the Board of Control exercises its 
responsibility for protecting the liberty 
of the subject and suggested that the 
Board sometimes refuses facilities to 
enable patients to exercise their legal 
rights even when its attention is drawn 
to a palpably illegal detention. 


Another aspect of the mental deficiency 
problem was discussed at the annual 
conference of the National Association 
for Mental Health (we quote again from 
the Manchester Guardian) when Dr. G. 
McCouill, medical superintendent to the 
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Prudhoe and Monkton Hospital Manage. 
ment Committee, said that the parents of 
mentally retarded children must be told 
the truth as soon as it was known to the 
doctor. This, he suggested, was not by 
any means the present practice; byt 
until parents knew the worst they were 
quite unable to take any practical amount 
of responsibility for the child. 


He emphasized that the teaching of 
personal responsibility to even the lowest 
mental grade of child should not be 
neglected. Low-grade behaviour could 
be learnt and improved by proper 
training. He believed that many rarents 
of these children were at present incap- 
able of accepting much personal respon- 
sibility because of frustration and fear 
largely caused by ignorance. At the same 
conference Professor T. F. Rodger, 
professor of psychological medicine at 
Glasgow University said that if we 
wanted to reduce the amount of mental 
illness and promote mental health, 
tolerance and friendship must be fostered, 
Intolerance to others breeds social 
isolation and that, in turn, makes for 
mental illness. We suggest that this 
point should be borne in mind in thinking 
of the aged. ‘ 


Parking Meters 


We have referred before to the con- 
troversy as to whether parking meters 
should be provided to regulate the period 
during which a car may be left in a street. 
After much discussion it seems, according 
to the Evening Standard, that the city of 
Westminster is likely to be the first 
congested area in which such a scheme is 
to be tried, but that it will not be brought 
into operation until the survey now being 
made by the London Traffic Advisory 
Committee has been completed. It is 
intended as a result of this survey to 
specify the streets where parking may be 
allowed. Under the Westminster scheme 
there will be a charge of one shilling for 
an hour which may be extended for a 
second hour, without the motorists 
returning before then, by payment of 
another shilling. There will be an excess 
charge of 7s. 6d. to 10s.—not yet decided 
—as a penalty for overstaying this 
limit. The extra charge will not bk 
collected on the spot but will be demanded 
in writing following a report by the car 
park attendant. Parking meters have 
been in operation in certain American 
cities for some time and it is estimated 
that by the end of 1956 there will be 
50,000 meters in the United States provid- 
ing an annual revenue of some £2 
million. There are of course also all-day 
parking places where higher charges are 
made. 
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The provision of parking meters is 
also being considered in other countries 
such as the Union of South Africa. 
Bloemfontein is the first city there to 
establish meters, 30 minutes parking is 
allowed for a fee of 6d. No extension of 
this period is permitted and an offence 
is committed if this limit is exceeded for 
which a fine of usually £1 is imposed as 
for an ordinary parking offence. The 
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fine may, however, be as much as £10. 
Recently the city of Johannesberg had 
the advice of consultants from the 
United States who recommended that 
meters should be installed and that the 
charge for 30 minutes should be 3d. or a 


- “tickie”-—a favourite coin in South 


Africa. It is, however, generally felt by 
motorists and by the South African 
Automobile Association that half an 
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hour is too short a time, particularly if as 
at Bloemfontein, it is not possible for 
this period to be extended to one hour. 
It is illegal there for the motorist to put 
another coin in the meter. The West- 
minster scheme seems to be more reason- 
able. It has been decided to instal meters 
in Johannesberg but the detailed scheme 
has not yet been approved by the pro- 
vincial authorities. 


THE PRESERVATION OF PUBLIC FUNDS THROUGH 





THE JUDICIAL PROCESS 


By DAVID L. BULMER, Barrister-at-Law 


In recent years the Judges, in dealing with problems of family 
maintenance, have shown a healthy tendency to preserve public 
moneys. This pattern of development may be illustrated by two 
distinct types of case. In the first place there are those cases 
concerned with the enforceability of ‘“‘domestic’’ contracts in 
which the courts can be seen refusing to allow citizens to shelve 
their moral financial responsibilities through the medium of the 
law of contract. Two cases will suffice to illustrate this point. In 
National Assistance Board v.Parkes{1955]3 AlLE.R.1; 119J.P.272, 
a husband and wife parted by consent under a separation agree- 
ment by which the wife undertook that she would not at any 
future time be or claim to be entitled to any financial provision 
from her husband. Sometime later ‘the wife became destitute 
and received assistance from the National Assistance Board 
which preferred a complaint under s. 43 of the National Assis- 
tance Act, 1948, against the husband, as a person liable to 
maintain the person assisted. The Court of Appeal, in uphold- 
ing the decision of the Divisional Court, held that the existence 
of the “‘ no-maintenance”’ clause in the separation agreement 
was no bar to the Board’s claim against the husband under 
the Act. A more recent case, Ward v. Byham [1956] 2 All E.R. 
318, shows the same trend. In this case the mother and father 
of an illegitimate child entered into an agreement whereby the 
father promised to pay the mother £1 a week so long as she 
looked after the child. The father defaulted in his payments 
under the agreement and the mother sued him in the local county 
court for breach of contract. By way of defence the father pleaded 
that there was insufficient consideration to support his promise 
to pay the £1 a week because in looking after the child the 
mother was only doing that which she was legally bound to do, 
and that was no consideration in law. At first sight this plea 
seems unassailable. The statutory obligation to maintain the 
child is placed upon the mother by s. 42 of the National Assis- 
tance Act, 1948, and the proposition of law that the promise 
to perform an existing statutory obligation, or the performance 
of such an obligation, is no consideration is borne out by such 
cases as Glasbrook Brothers v. Glamorgan County Council (1925) 
89 J.P. 29. Be that as it may, both the learned county court 
Judge and the Court of Appeal rejected the defence and held 
that the father was liable on the agreement. The following 
passage from the judgment of Lord Justice Denning, who gave 
the first judgment of the Court of Appeal, indicates the basis 
upon which the decision rests: 


“TI approach the case, therefore, on the footing that, in 
looking after the child, the mother is only doing what she is 
legally bound to do. Even so, I think that there was sufficient 
consideration to support the promise. I have always thought 
that a promise to perform an existing duty, or the perform- 
ance of it, should be regarded as good consideration, because 





it is a benefit to the person to whom it is given. Take this 
very case. It is as much a benefit for the father to have the 
child looked after by the mother as by a neighbour. If he 
gets the benefit for which he stipulated, he ought to honour 
his promise, and he ought not to avoid it by saying that the 
mother was herself under a duty to maintain the child.” 


In both these cases the court’s decision has either directly or 
indirectly helped to preserve public funds, and a similar trend 
can be seen by examining certain cases in which the courts have 
been concerned with the interpretation of statutes dealing with 
the maintenance of children. 


A well-known example of this second type of case is the 
decision of the Divisional Court in Jones v. Evans (1944) 108 
J.P. 170, in which it was held that the phrase “‘ single woman ”’ 
when used in s. 3 of the Bastardy Laws Amendment Act, 1872, 
could, subject to certain conditions, include a married woman. 
More recently, the Divisional Court has held that the fact that 
a mother’s application for an affiliation order under s. 3 of 
the same Act would be out of time does not prevent the National 
Assistance Board from making a similar application under s. 44 
of the National Assistance Act, 1948, provided the applica- 
tion is brought within the “three year” period specified in 
subs. (2) of that section (National Assistance Board vy. Mitchell 
[1955] 3,\All E.R. 291; 119 J.P. 572). Both these decisions, in 
common with the two cases already mentioned, have imposed 
financial liability on the individual citizen morally responsible 
to make the payments thereby helping to preserve public funds, 
a course which will be welcomed generally. 


So far this article has been concerned with a general pattern 
of development, and it now remains to examine the anticipated 
consequences of this trend in two particular spheres of our law, 
the first relating to contribution agreements made in respect of 
children who have been received into the care of local authori- 
ties under s. 1 of the Children Act, 1948 (hereinafter referred to 
as ‘“‘the 1948 Act’’), the second to contribution orders made 
in respect of the same class of children. 


The enforceability of contribution agreements is a topic which 
has been examined on several occasions in this journal and 
readers will no doubt recall that the difficult feature about such 
agreements, assuming they are not under seal, is the problem 
of finding consideration for the contributor’s promise to pay 
the weekly sum. Since the local authority in receiving and 
looking after the child is doing no more than it is obliged to 
do by s. 1 of the 1948 Act, it was thought in certain quarters 
that such agreements could never be enforced unless under seal, 
and Glasbrook Brothers v. Glamorgan County Council, supra, 
was quoted in support of this view (see 115 J.P.N. 111). Other 
writers, whilst accepting the contention that the performance of a 
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statutory duty is no consideration in law, take the view that 
consideration can be found in the refraining from taking legal 
proceedings to obtain a contribution order under s. 87 of the 
Children and Young Persons Act, 1933 (hereinafter referred to 

s “‘the 1933 Act’’), and that consequently such agreements 
are enforceable even if not under seal (see e.g., 115 J.P.N. 180 
et seq.). This is a safe approach to the problem although it 
must be remembered that having regard to a further rule relevant 
to consideration, namely, that consideration must move from 
the promisee, the agreement to be binding must be between 
the contributor on the one hand and the local authority entitled 
to take the proceedings under s. 87 of the 1933 Act on the 
other. In particular, it must be noted that the last-mentioned 
local authority is not necessarily the receiving authority or the 
authority having the child in its care, but that authority within 
whose area the person liable to make the statutory contributions 
is for the time being residing (see subs. (2) ©) of s. 87 and subs. 
(3) of s. 86 of the 1933 Act). 


What then is the position if the contribution agreement has 
been concluded with the local authority having the child in its 
care but which is not the authority entitled to take proceedings 
under s. 87 of the 1933 Act? In such cases the only conduct 
that can be alleged as consideration is the performance of a 
statutory duty, and if the generally accepted view is correct this 
cannot be relied upon as consideration in law. It is submitted, 
however, having regard to the trend indicated by the cases 
discussed in the earlier part of this article, that this view requires 
further consideration since it now appears that the performance 
of a statutory duty, or the promise thereof, may in certain cases 
provide consideration for a promise to make money payments. 
In particular, it would appear that a local authority in the 
position now envisaged would be able to rely with some confi- 
dence on the passage from the judgment of Lord Justice Denning 
in Ward v. Byham, supra, quoted above, if it ever became 
necessary to take proceedings in the local county court to enforce 
the agreement. 


The second sphere in which this general trend to preserve 
public funds may be expected to have some influence centres 
around contribution orders made in respect of children who 
have been received into care under s. 1 of the 1948 Act. It 
will be seen in a moment that the problem is essentially one 
of interpretating a statutory provision, and thus the second line 
of cases referred to in the first part of this article becomes 
relevant. It will be recalled that these cases show a willingness 
on the part of the Judges to construe statutes dealing with the 
maintenance of children in such a way as to place financial 
liability on the person morally responsible for the child’s main- 
tenance rather than upon public funds. The statutory provision 
which it is proposed to examine in the light of this general trend 
is s. 24 of the 1948 Act which lists the persons against whom 
proceedings may be taken under s. 87 of the 1933 Act to obtain 
a contribution order. In particular, subs. (2) of s. 24 refers to 
“the father and the mother ”’ of the child, and this has given 
rise to the question of whether these words include the father 
of an illegitimate child. If they do, proceedings may be taken 
against him under s. 87 of the 1933 Act if his child is received 
into care under s. | of the 1948 Act: if not, then proceedings 
must be taken against him under s. 26 of the 1948 Act which 
enables the local authority whose area includes the place where 
the mother of the child resides to apply for an affiliation order. 
It might be thought in view of s. 26 that the question of whether 
or not it is proper to regard the father of an illegitimate child 
as a “‘father’’ within the meaning of that word when used in 
s. 24 of the same Act is entirely academic, but for at least two 
reasons this is not so. In the first place, no order can be obtained 
under s. 26 if the mother of the child dies or is otherwise unable 
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to give evidence at the hearing of the application (see subs. (2) 
of s. 26). Second, whilst the order that can be made under 
s. 26 is limited to 30s. a week as in ordinary bastardy cases, 
there is no statutory ceiling to the amount which may be awarded 
in proceedings for a contribution order under s. 87 of the 1933 
Act (see s. 25 of the 1948 Act). 


Having presented the problem and indicated two of the 
advantages to be gained by construing the word “‘ father” jp 
s. 24 of the 1948 Act so as to include the father of an illegiti- 
mate child, it remains only to examine whether such a construc. 
tion is legitimate. Whilst it is a clear rule of construction that 
the word “ father’? when used in a statute includes only the 
father of a legitimate child, it is equally clear that this rule 
may be negatived by the statute itself. One correspondent in 
this journal has argued that by using the words “the father 
and the mother ”’ instead of the word “* parents,”’ a word which 
is defined by the Act so as to exclude the father of an illegitimate 
child (see s. 59), s. 24 indicates an intention to negative this 
prima facie rule (see 115 J.P.N. 268). At first sight this approach 
may seem too subtle to be relied upon with any degree of 
confidence, but having regard to the pattern of development that 
has prompted this article, it may well be an approach which might 
commend itself to the Judges if and when they are called upon 
to consider the point. In particular, it would ensure that the 
wealthy father of an illegitimate child makes an effective contri- 
bution towards its maintenance instead of restricting his liability 
to 30s. a week with the inevitable result that a considerable 
portion of the costs of maintaining the child would have to be 
borne out of public funds. 


ADDITIONS TO COMMISSIONS 


BARNSLEY BOROUGH 

Wilfred Creighton Gaimster, Strathmore, Keresforth Hall Road, 
Barnsley. 

Arthur Douglas Haigh, 46 Huddersfield Road, Barnsley. 

Albert Hepworth, 11 Regent Gardens, Barnsley. 

Walter Hunt, 14 Coronation Street, Monk Bretton, Barnsley. 

Arthur Rayner, 18 Kensington Road, Barnsley. 

Philip Ollerenshaw Walker, The Manor House, Cawthorne, nr. 
Barnsley. 

John Wood, 1 Buxton Road, Smithies, Barnsley. 


BATLEY BOROUGH 
Major John Hirst Blackburn, Nethercroft, Upper Batley, Batley. 
Tom Booth, 22 Welwyn Avenue, Carlinghow, Batley. 
Mrs. Mabel Harriet Lynn, 27 Anne Street, Wilton Estate, Batley. 
Herbert Pickles, 27 Victoria Street, Batley Carr, Batley. 
Mrs. Mary Rishworth Whitfield, The Hollies, Upper Batley. 
Colin Wilman, 46 Deighton Lane, Healey, Batley. 


BIRMINGHAM CITY 
— Reginald Balmer, 26 Stechford Lane, Ward End, Birming- 
ham 8. 
The Hon. Mrs. Elizabeth Russell Clapham, 45 Wellington Road, 
Birmingham 15. 
Mrs. Nellie Gibson, 23 Colmore Avenue, Birmingham 14. 
Mrs. Winifred Joan Heritage, 26 Phipson Road, Birmingham 11. 
Miss Lily Howell, 4 Endhill Road, Kingstanding, Birmingham 22c. 
Francis lan Rutherford Ingram, 33 Ashfield Avenue, Birmingham 14. 
Arnold Kenneth Jackson, 105 Wentworth Road, Harborne, 
Birmingham. 
William George Keddle, 138 Caldwell Road, Birmingham 9. 
Bertram Charles Kirk, 3 Norfolk Road, Birmingham 15. 
Mrs. Elsie Hazell Morgan, Ward End Vicarage, Birmingham 8. 
. “a4 Alfred George Osler, 11 Yateley Road, Edgbaston, Birming- 
am 
Mrs. Kathleen Marion Pears, 66 Southam Road, Birmingham 28. 
Harry Bernard Rhead, 17 Lawnswood Grove, Birmingham 21. 
John Wilfred Rogers, 72 Cannon Hill Road, Birmingham 12. 
. ~~ Eric Starr, 73 Wolverhampton Road South, Birming- 
am 
Clement Sweet, 39 Watford Road, King’s Norton, Birmingham 30. 
Fee Edward Tyler, 19 Howard Road, King’s Heath, Birmingham 
1 
Mrs. Winifred Mary White, 171 Heath Road, Birmingham 30. 
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THE DOCTRINE OF ACCRETION 


By A. S. WISDOM 


Sir Matthew Hale, Lord Chief Justice from 1671 to 1676, 
in his work De Jure Maris stated that the King had title to 
the increase of land from the sea (maritima incrementa), which 
was of three kinds—{1) increase per alluvionem (alluvion) or 
land washed up by the sea; (2) increase per relictionem (dere- 
liction), being derelict land or land left dry by the recess of 
the sea; (3) increase per insulae productionem, where islands or 
islets are gradually or suddenly formed out of the sea or at 
the mouth of rivers. Since Hale’s day, the legal principles and 
canons governing the doctrine or rule of accretion have been 
“gradually and imperceptibly ” extended, varied and modified. 


The operation of the doctrine does not appear to depend 
upon the maxim “‘ De minimis non curat lex” as is imagined 
by some, and according to Lindley, J., in Foster v. Wright 
(1878) 44 J.P. 7, ‘the law on this subject (i.e., of accretion) 
is based upon the impossibility of identifying from day to day 
small additions to or subtractions from land caused by the 
constant action of running water . . . the question does not 
depend on any doctrine peculiar to the royal prerogative.” In 
Hindson v. Ashby (1896) 60 J.P. 454, it was said that “* the whole 
doctrine of accretion is based on the theory that from day to 
day, week to week, and month to month a man cannot see 
where his old line of boundary was by reason of the gradual 
and imperceptible accretion of alluvium to his land.” 


Accretion on the Foreshore. 

Land which is slowly, gradually and imperceptibly formed on 
the foreshore from the sea, whether by accretion (alluvion) or 
by the sea retreating (dereliction), belongs by general immemorial 
custom to the owner of the adjoining soil and not to the Crown, 
and, conversely, land gradually encroached upon by water 
becomes part of the sea. Where the increase is sudden or 
perceptible, the land gained still belongs to its original owner. 
“Imperceptible ’ in this issue, as connected with the words 
“slow and gradual,’ must be understood as expressive only in 
the manner of the accretion, not imperceptible after a long lapse 
of time: Gifford v. Yarborough (Lord) (1828) 5 Bing 163, H.L. 
The recognition of title by alluvial means is largely governed 
by the fact that the accretion is due to the nominal action of 
physical forms. In the rule that it must be “ gradual, slow and 
imperceptible,” the last two words are only qualifications of the 
word “ gradual,” and that word with its qualifications only 
defines the test relative to the conditions to which it is applied: 
Secretary of State for India v. Vizianagaram (Raja) (1921) L.R. 
49 Ind. App. 67. 


The owner of the shore between high and low water mark is 
entitled to such parts of the adjoining soil as, by the gradual 
and imperceptible encroachment of the sea, have been brought 
within those limits, and the owner of the land next adjoining 
high water mark is entitled to all the soil that is added to his 
land by the imperceptible retiring of the sea. The same rule 
holds with regard to rivers: Re Hull & Selby Rly. (1834) 8 
L.J.Ex. 260. 


The general law of accretion applies to a gradual and imper- 
ceptible accretion to land abutting on the foreshore, brought 
about by the operation of nature, and the rule applies even 
though it has been unintentionally assisted by, or would not 
have taken place without, the erection of groynes for the purpose 
of protecting the shore from erosion: Brighton & Hove General 
Gas Co. v. Hove Bungalows, Ltd. (1924) 88 J.P. 61. The rule 





as to accretion is limited to the seashore or land abutting on 
running water and does not apply to canals, lakes, or ponds: 
Trafford v. Thrower (1929) The Times, May 30, and applies to the 
sea and to tidal and non-tidal waters, whether navigable or not: 
Foster v. Wright, supra. The title by accretion to a new formation 
of alluvial land is not generally founded on equity of com- 
pensation, but on a gradual accretion by adherence to some 
particular land; the land so gained follows the title to which it 
adheres: Sree Eckowrie Sing v. Heeraloll Seal (1868) 12 Moo. 
Ind. App. 136. 


Until 1924 it was considered doubtful whether the doctrine 
of accretion applied where the boundaries of land were well 
defined and known and that it might only operate where there were 
no fixed boundaries. This doubt was expressed in Ford v. Lacy 
(1861) 30 L.J.Ex. 351, and also in Hindson v. Ashby, supra, where 
it was stated that, while the doctrine might not apply if the bound- 
ary on the waterside is a wall or something so clear and visible 
that it is easy to see whether the accretions, as they become 
perceptible, are on the one side of the boundary or on the other, 
the court was not satisfied that the doctrine was not applicable 
to the cases of land having no boundary next flowing water, 
except the water itself. But this point now appears to have 
been resolved in Brighton & Hove Gas Co.v. Hove Bungalows Ltd., 
supra, where it was decided that the general law of accretion 
also applied where a natural accretion, gradual and impercept- 
tible, abuts on land of which the former boundary was already 
well known and readily ascertainable: see also A.-G. v. M’Carthy 
[1911] 2 IL.R. 260. 


In Mellor v. Walmesley (1905) 93 L.T. 574, a plot of land 
mentioned in a conveyance was described as “ situate on the 
seashore.” It was held (i) that the “ seashore’ was the land 
situate between medium, high and low water marks; (ii) that 
the land between the plot and the foreshore did not pass to 
the grantee, but the grantor was estopped from saying that the 
land beyond the plot was anything but “‘ foreshore’; (iii) that 
the land in dispute must as between the grantor and the grantee 
be held to be an accretion subsequent to the conveyance, and 
accordingly to be land which had become the property of those 
claiming under the grantee. A conveyance of land bounded 
by the sea passes the land from time to time added by accretion: 
Scratton v. Brown (1825) 4 B. & C. 458; see also Nesbitt v. 
Maplethorpe U.D.C. (1917) 81 J.P. 289. Where the Crown seeks 
to recover land alleged to have been reclaimed from the sea, 
if the defendant admits the Crown’s title to the foreshore, then 
upon an inquiry as to what is the boundary of the foreshore, 
the onus is thrown on the Crown of showing that the high water 
mark in former times extended further inland than at present: 
A.-G. v. Chamberlain (1858) 4 K. & J. 292. Land gained 
imperceptibly becomes subject to the legal attributes of the land 
to which it accretes and may become freehold or leasehold or 
subject to customary rights: Mercer v. Denne (1905) 70 J.P. 65. 
In the case of a temporary encroachment, the property remains 
in the owner of the land encroached upon: Hayes v. Hayes 
(1897) 31 I.L.T. 392. 


Artificial reclamation and natural silting up are two extremely 
different things in their legal results; the latter, if gradual and 
imperceptible, becomes an addition to the property of the 
adjoining land; the former has not this result, and the property 
of the original foreshore suddenly altered by reclamatory work 
upon it remains as before: A.-G. of Southern Nigeria v. Holt & Co. 
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(Liverpool), Ltd. [1915] A.C. 599, where land reclaimed by 
the respondents and not the result of natural accretion was 
held to be vested in the Crown as owner of the foreshore (in 
the absence of the respondents being able to prove title against 
the Crown by showing that they had had possession’ of the 
foreshore for 60 years), but the respondents continued to have 
the right of riparian owners over the foreshore and there was 
presumed in their favour an irrevocable licence from the Crown 
to erect buildings and to store goods upon the reclaimed land 
and to use it generally for the purposes of their business. It 
was also held that the rule as to accretion applies to all riparian 
lands even though they may be scheduled to or specifically 
measured or coloured on a plan in the title deeds. 

In A.-G. v. Reeve (1885) 23 J.P. 308, where accretions of land 
were due to the erection of harbour works on the seashore 
carried out under statutory powers and the removal of shingle 
under licence, and the accretion was preceptible by marks and 
measures as they took place, it was held that the land gained 
belonged to the Crown and not to the adjacent owner. 

Islands which rise from the sea within the three mile limit 
of territorial waters are presumed to be the property of the 
Crown, and the onus of establishing a title by adverse possession 
lies upon the person asserting such possession: Secretary of State 
for India vy. Chelikani Rama Rao (1916) L.R. 43 Ind. App. 192. 

The principles of the doctrine of accretion are based on common 
law, but the doctrine is occasionally affected by statute. Thus, 
by s. 144 of the Local Government Act, 1933, every accretion 
from the sea, whether natural or artificial, and any part of the 
seashore to low water mark which did not on June 1, 1934, 
form part of a parish, is for all local government purposes 
annexed to and incorporated with the parish or parishes which 
the accretion or part of the foreshore adjoins in proportion to 
the extent of the common boundary and is also annexed to and 
incorporated with the county districts of county (or county 
borough) in which the parish is situate. Section 76 of the 
Land Drainage Act, 1930, provides that where the Minister of 
Agriculture, Fisheries and Food certifies that, as the result of 
drainage works executed or proposed to be executed by a 
drainage or river board in connexion with the tidal water of 
rivers under the jurisdiction of the board or drainage works 
transferred from a drainage authority in pursuance of the Act, 
there has been or is likely to be an accretion of land, the board 
may purchase the accretion of land or the land to which the 
accretion will if it takes place be added, together with any right 
to reclaim or embank the accretion of land. 
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Accretion in Rivers. 


Alluvial lands which are gradually gained from a river belong 
by way of accretion to the lands of the adjoining owner: 
Mussumat Imam Bandi v. Hurgovind Ghose (1848) 4 Moo. Ind. 
App. 403. In Foster v. Wright, supra, a river, then running 
wholly within the plaintiff’s property, afterwards wore away its 
bank and by gradual progress, which was not visible but periodi- 
cally ascertained over a period of years, eventually encroached 
upon the defendant’s land until a strip of it, defined and 
identified, became part of the river. The plaintiff brought ap 
action for trespass against the defendant for fishing on the strip 
covered by water. The court upheld the action on the grounds 
that gradual accretions of land from water belong to the owner 
of the land gradually added to (Gifford v. Yarborough, supra): 
and conversely land gradually encroached upon by water ceases 
to belong to the former owner (Hull and Selby Rly., supra), 
Upon this question the court could see no difference between 
tidal and non-tidal or navigable or non-navigable rivers. But 
whether a strip of land has ceased to be part of the river is a 
question to be determined not by any hard and fast rule but 
by regard to all the material circumstances of the case, including 
the fluctuations of the river, the nature of the land, and its 
growth and user: Hindson v. Ashby, supra. 


If the change in the course of a river is sudden and perceptible 
and if the former marks remained and the extent can be reason- 
ably ascertained, the soil remains in the former owner: Ford 
v. Lacy, supra. Where a non-tidal river which separates two 
estates belonging to different owners suddenly changes its course, 
the property in the soil does not change: Thakurain Ritraj 
Koer v. Thakurain Sarfaraz Koer (1905) 21 T.L.R. 637. If by 
the irruption of the waters of a tidal river, a new channel is 
formed in the land of a subject, although the rights of the 
Crown and of the public may come into existence and be exer- 
cised in what has become a portion of the tidal river, the right 
to the soil remains in the owner, so that if at any time there- 
after the waters should recede and the river again change its 
course, leaving the new channel dry, the soil becomes again the 
exclusive property of the owner, free from al! rights in the 
Crown and the public: Carlisle Corporation v. Graham (1869) 
21 L.T. 333. Some local Acts contain a provision that, where a 
riparian owner constructs an embankment in front of his land, 
then the land reclaimed by the embankment shall vest in the 
same person and for the same estate and interest as the land 
in front of which the embankment has been constructed: see 
s. 63 of the Thames Conservancy Act, 1932. 


WEEKLY NOTES OF CASES 


HOUSE OF LORDS 
Viscount Simonds, Lord Morton of Henryton, Lord Radcliffe, Lord 
Cohen and Lord Evershed.) 
EAST RIDING COUNTY COUNCIL v. PARK ESTATE 
(BRIDLINGTON), LTD. 
April 10, 11, June 8, 1956 
Town and Country Planning—Enforcement notice—Development prior 
to July 1, 1948—Town and Country Planning Act, 1947 (10 and 
11 Geo. 6, c. 51), s. 23 (1), (4) (a), s. 75 (1). 
: ee from decision of CourT OF APPEAL reported at 119 J.P. 
In 1951 the local planning authority served on the owners of land 
on which a holiday camp had been carried on since 1934 an enforce- 


ment notice stating that the development of the land appeared “* to be in 
contravention of planning control” and requiring the land to be 
discontinued for residential purposes, the temporary buildings to be 
removed, and every use of the land except for the purposes of agri- 
ack of the notice, to which 


culture to be discontinued. Notes on the 


the owners’ attention was drawn in the notice, referred to the Town and 
Country Planning Act, 1947, s. 23, relating to development after July|, 
1948, when the Act came into operation, but not to s. 75, relating to 
development before that date. The owners applied to quash the en- 
forcement notice. 

Held, (i) the notice was invalid in that it purported to refer to 
development for which permission under the Act was required, 
whereas such permission was not required, and there was no indication 
in the notice of the alleged contravention of such previous control. 

(ii) (per ViscouNT SiImMoNDs, LorD COHEN and LorD EVERSHED) 
the justices had jurisdiction to quash the notice under s. 23 (4) @ 
of the Act. 

Appeal dismissed 

Counsel: Harold B. Williams, Q.C. and Roots for the appellants; 
Hinchcliffe, Q.C., and A. S. Orr for the respondents. 

Solicitors: Sharpe, Pritchard & Co., for R. A. Whitley, Beverley; 
Corbin, Greener & Cook for Lambert & Parkinson, Bridlington. 

(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 
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COURT OF CRIMINAL APPEAL 
(Before Lord Goddard, C.J., Streatfeild and Donovan, JJ.) 
R. v. CABORN-WATERFIELD 
June 5, 1956 
Criminal Law—Appeal—Reference by Home Secretary—Consideration 
limited to ground on which case referred—Criminal Appeal Act, 
1907 (7 Edw. 7, c. 23), s. 19 (a). 

REFERENCE by Home Secretary under s. 19 (a) of the Criminal 
Appeal Act, 1907. 

On May 21, 1953, jewellers’ premises at Eastbourne were broken 
into and a large quantity of property stolen. On January 8, 1954, a 
girl named Anne Wood informed the police that on the day of the 
crime she, the appellant, two men named Rogers and Fricker, and 
a girl named Patricia Darling had travelled to Eastbourne and that 
the three men had committed the crime. The three men were in- 
dicted before Sellers, J., at Sussex Assizes in April, 1954. Rogers 
pleaded Guilty; Fricker pleaded Not Guilty, but was convicted; and 
with regard to the appellant, who had pleaded Not Guilty, the jury 
disagreed. The appellant was re-tried at East Sussex quarter sessions 
in May, 1954. At both trials Anne Wood gave evidence that the 
appellant had participated in the crime, and the appellant denied 
that he had been one of the party who had gone to Eastbourne. At 
the second trial, at which the appellant was convicted, the appellant 
called Rogers as a witness to support his denial, but he did not call 
Fricker or Patricia Darling. The latter, in the first account which 
she had given to the police, had implicated the appellant, but subse- 
quently she swore an affidavit in which she said that he was not there. 
In July, 1954, the appellant applied to the Court of Criminal Appeal 
for leave to appeal against conviction, but the application was refused. 
Some weeks before the hearing of the reference Fricker had put 
forward a petition to the Home Secretary for the sole purpose of 
giving information, and in it he said that the appellant had not been 
amember of the party which went to Eastbourne on the day of the 
crime. On this ground only the Home Secretary referred the matter 
tothe court. On the hearing of the reference counsel for the appellant 
did not ask for leave to call either Fricker or Patricia Darling as a 
witness, but sought to raise grounds of appeal relating to misdirection 
and misreception of evidence. 

Held, that on a reference under s. 19 (a) the court was limited to 
considering the ground on which the case had been referred, and 
would not consider other grounds of appeal. The appeal, therefore, 
must be dismissed. 

Counsel: Eric Myers for the appellant; Sir Reginald Manningham- 
Buller, O.C. (A.-G.), and J. C. Phipps for the Crown. 

Solicitors: Cohen & Cohen; Direcior of Public Prosecutions. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


R. v. INGRAM 
June 4 and 8, 1956 
Criminal Law—Obtaining credit by fraud—* Credit ’’—Liability to 
render money’s worth in form of services—Debtor’s Act, 1869 
(32 and 33 Vict., c. 62), s. 13 (1). 

APPEAL against conviction. 

The appellant was convicted at Middlesex quarter sessions on six 
charges of obtaining credit by fraud and was sentenced to nine months’ 
imprisonment. He was an electrician, and the fraud alleged against 

him was that he obtained contracts from a number of shopkeepers to 
| erect or renovate electric signs at an agreed price. He obtained pay- 

ment of part of that price in advance, but did not do the work, save 
for insignificant matters of a preparatory nature. He was in financial 
difficulties, and none of the advance payments was returned. The jury 
were properly directed that they could not convict the appellant unless 
they were satisfied, inter alia, that, in obtaining the advance payments 
and then failing to do the work, he was acting fraudulently and that he 
never had any intention to do the stipulated work at the time he 
received payments in advance. The appellant argued that there had 
been no obtaining of “credit” by him within the meaning of s. 13 
of the Debtor’s Act, 1869, which provides: “Any person shall .. . 
be deemed guilty of a misdemeanour, and on conviction thereof shall 
be liable to be imprisoned for any time not exceeding one year. . .: 
(1) If in incurring any debt or liability he has obtained credit under 

pretences, or by means of any other fraud.” 
_ Held, that the section covered the case where credit was obtained in 
incurring any liability to pay not only money, but also money’s worth, 
which might consist of commodities or services, and the present case, 
on the evidence, being a clear case of fraud, the conviction was right 
and the appeal must be dismissed. 

Per curiam: Courts should be on their guard against any attempt 
to abuse the section; by bringing proceedings under it where there is 
no real evidence of fraud, but merely evidence of procrastination. 

Counsel: Pickthorn for the appellant; Buzzard for the Crown. 

Solicitors : Registrar, Court of Criminal Appeal; Solicitor, Metro- 
politan Police. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 
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QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Streatfeild and Donovan, JJ.) 
TAYLOR v. R. GUNNER, LTD. 
June 5, 1956 
Food and Drugs—Butchers’ meat—Sale otherwise than by net weight— 
Oxtail—Sale of Food (Weights and Measures) Act, 1926 (16 and 
17 Geo. 5, c. 63), s. 5, 13. 

CasE STATED by a metropolitan magistrate. 

An information was preferred at a metropolitan magistrate’s court 
by the appellant, James Percy Taylor, a duly authorized officer acting 
on behalf of the London County Council, charging the respondents, 
R. Gunner, Ltd., that they, on October, 22, 1955, at Chatsworth 
Road, Hackney, E., did sell butchers’ meat, to wit, oxtail, otherwise 
than by net weight, contrary to s. 5 of the Sale of Food (Weights and 
Measures) Act, 1926. 

The magistrate found that on October 22, 1955, the defendants had 
a joint of oxtail displayed for sale in their shop window to which was 
attached a ticket stating: “* This joint price 4s. 10d. This joint will be 
re-weighed at time of purchase.” The ticket contained no indication 
of the weight or price per pound. A customer chose this joint and it 
was taken from the window and the ticket was removed. The joint 
was then chopped up, wrapped up, and handed to the cashier, who 
received 4s. 10d. payment from the customer. At no time was the joint 
weighed in the presence of the customer, nor was she informed of its 
weight or the price per pound. 

At the close of the case for the prosecution the defendants contended 
that there was no case to answer on the ground that oxtail was not 
“ butchers’ meat” within the meaning of s. 13 of the Act. It was 
contended by the prosecutor that ** beef” meant the meat of any part 
of a bull, ox, or cow, and that, therefore, oxtail was “* butchers’ 
meat” within s. 13. 

The magistrate, being of the opinion that there was a doubt as to 
the meaning of “* butchers’ meat ”’ within s. 13, resolved the doubt 
in favour of the defendants and dismissed the information. The 
appellant appealed. 

The Sale of Food (Weights and Measures) Act, 1926, s. 5 (1) pro- 
vides: ‘“* A person shall not sell any butchers’ meat otherwise than 
by net weight.” By s. 13: “* The expression ‘ butchers’ meat ’ means 
beef, mutton, veal, Jamb, or pork . . . and includes livers, but does not 
include heads, feet, hearts, lights, kidneys or sweetbreads . . .” 

Held, that the tail was part of the flesh of an ox, and, therefore, 
was beef, and, accordingly, butchers’ meat, and that the case must 
be remitted td the magistrate with that direction. 

Counsel: Paul Wrightson for the appellant; Neil Lawson, Q.C., 
and Salkeld-Green for the respondents. 

Solicitors: J. G. Barr; Hamilton-Hill & Partners. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MASSEY-HARRIS-FERGUSON (MANUFACTURING) LTD. 
v. PIPER 
June 6, 1956 
Factory—Electricity—Contravention of special regulations—‘ Person 
employed”’—Employee of independent contractor—Liability of 
factory owner—Factories Act, 1937 (1 Edw. 8 and 1 Geo. 6, 
c. 67), s. 60—Electricity (Factories Acts Regulations), 1908 (S. R. 
& O. 1908, No. 1312) ref. 1. 

Case STATED by Manchester justices. 

At Manchester magistrates’ court an information was preferred by 
the respondent, Piper, an inspector of factories, charging the appellant 
company, Massey-Harris-Ferguson (Manufacturing), Ltd., that on 
September 6, 1955, at Trafford Park, Manchester, the company was 
the occupier of a factory subject to the Electricity (Factories Act) 
Special Regulations, 1908 and 1944, and on that date there was a 
contravention of reg. 1 of the principal regulations (the regulations of 
1908) in that a switch controlling electricity supply to an overhead 
travelling crane was not so worked as to prevent danger so far as 
reasonably practicable, and that in consequence one George Lyth 
was injured. 

The justices found that in one of the bays of the factory there were 
some exposed trolley wires some 20 ft. above the floor which supplied 
electrical power to the crane. On September 6, 1955, painting of the 
wall and the crane-work was being carried out by a firm of independent 
contractors. Lyth, a painter employed by the contractors, before 
going up the ladder to his place of work asked an employee of the 
appellant company whether the power was switched off, and the 
employee went to a switch at one end of the building and switched 
it from the “On” to the “‘ Off” position under the impression that 
he had thereby switched off the power from the wires. He then in- 
formed the painter that the power was switched off. Later Lyth 
climbed one of the ladders, came into contact with the trolley wires, 
and was electrocuted. The switch, in fact, no longer controlled the 
electric power and had been disconnected. At the time of the accident 
the proper switch was situated in an electrical sub-station. 










411 





It was contended by the appellant company that the properconstruction 
of the word “danger” in reg. 1 of the regulations was danger to persons 
employed by the occupier of the factory and that there was no evidence 
of such danger. The justices convicted the appellant company, who 
appealed. 

Held, that the test was whether the injured person was employed in 
the factory and not whether he was employed by the occupier; the 
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regulation included all men doing work in the factory; and, therefore, 
the justices had come to a right decision. 
Counsel: Douglas Naylor for the appellant company; S. B. R 
Cooke for the respondent. 
Solicitors: Gibson & Weldon for John Whittle, Robinson & Bailey, 
Manchester; Solicitor, Ministry of Labour and National Service. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


SOUTHEND PROBATION REPORT 


There is general agreement among probation officers about the 
value of reports on the home circumstances, antecedents and per- 
sonality of an offender as a means of assisting the court in deciding 
the sentence or treatment appropriate to the case. 

In his report for 1955, Mr. Walden Davies, senior probation officer 
for the county borough of Southend-on-Sea writes: ‘* The outstanding 
element in probation, as a method of treatment, is that it is generally 
applied whilst the offender is living at home and moving in a normal 
social environment. Accordingly, the probation service lays great 
emphasis on the importance of submitting a social report for con- 
sideration by the court before sentence. This practice is thoroughly 
established in juvenile courts throughout the country and there are 
welcome signs that other courts, including quarter sessions and 
Assize, recognize the value of being in possession of all available 
information concerning the offender before reaching a decision 
regarding treatment. In all this the probation officer is the servant 
of the court as the ultimate authority.” 

As Mr. Davies truly observes the probation officer is by tradition 
an individualist with a definitely personal approach to his work. 
It is, however, widely recognized that each may gain something from 
the experience of a colleague, and staff meetings are a regular feature 
of the probation service. Their value is acknowledged in the report. 


ROAD SIGNS 


There has been a welcome improvement in the standard of road 
signing in recent years particularly following the replacement of the 
sign posts which were removed during the war in some parts of the 
country owing to the possibility of their being useful to an invading 
enemy. There is, however, still scope for improvement in some of 
the large towns and even in some parts of London. In South Africa, 
a visiting motorist is much handicapped by the absence or inade- 
quacy of direction signs on the roads and where they do exist they 
often cannot be read without getting out of the car. The official 
reason for this great inconvenience to motorists is that signposting 
might be a disfigurement of the beauty of the countryside. This, 
however, is an excuse which has generally no justification. The 
motoring organizations in this country have done much in this respect, 
and it is a pity they have not been similarly active in some overseas 
countries. 

Traffic signs, as distinct from the sign posting of roads, are in a 
different category and cover all kinds of warning. Sometimes the 
public demand that more signs should be provided and it is occasion- 
ally suggested that local authorities will not erect a sign at some 
dangerous road junction until an accident has occurred. It is, how- 
ever, pointed out in an article by a county surveyor in a recent issue 
of the County Council’s Association Official Gazette that it is seldom 
appreciated by the public, although it may be obvious to the local 
authority, that if signs are effective their numbers must be kept down, 
for a needless multiplicity of signs reduces the value of those that 
are really necessary. As explained in this article signs fall into different 
categories. The first set are those for warning traffic of the need for 
special caution, such as cross-roads, schools, or low bridges. Whether 
or not they should be erected is largely a matter of opinion. The 
next set of signs are informative, such as parking signs. The third 
set indicate prohibitions or restrictions and include no-entry, no- 
waiting, halt and slow signs. 

When a suggestion is made that a particular sign should be placed 
at any spot, often as a result of an accident, the accident records are 
studied to see that accidents would in fact be prevented by the sign 
asked for. The writer of the article in the Gazette mentioned a case in 
which a parish council asked for a speed limit on a partially built-up 
road on the ground that there had been 17 accidents in three years; 
it was found that these accidents arose from a variety of causes but 
not one by excessive speed. 

The distance of a sign before the hazard is important because 
account must be taken of the time elapsing between the reading of 
a sign and the slowing down of the vehicle to a safe speed. i 
distance must vary with the average type and speed of the traffic. 





The writer of the article reaches the conclusion that our present signs 
will be totally inadequate on motor roads, if we ever have them, 
where speeds in excess of 60 miles per hour may be expected. On the 
American expressways direction signs often have letters 12 ins. high 
and are carried on gantries spanning across the road. 

One sign which is of special interest to motorists is the village name 
sign. In some counties, such as Kent, at the entrance to the village 
is a plaque showing the county emblem together with the name of 
the village. Very often, however, there is no sign at all to indicate 
the name of the village and now that the sign posts do not usually 
include names of villages, as they did in horse carriage days, the 
motorist can only guess the name by trying to find a clue from some- 
thing exhibited outside a shop or garage. 


INDUSTRIAL ACCIDENT PREVENTION 

The National Joint Advisory Council of the Ministry of Labour 
and National Service appointed an industrial safety sub-committee 
to consider the general subject of the prevention of industrial accidents, 
It is pointed out in the report which the sub-committee has now made 
that out of some seven million workers employed in factories over 
450 are killed and about 160,000 injured each year. In addition, 
over 250 workers are killed and over 20,000 injured in workplaces, 
other than factories, subject to the Factories and Workshops Acts, 
The total number of days lost to industry on account of incapacity 
of insured workers through industrial injuries is a little short of 20 
million man-days a year and on each day some 60,000 workers are 
so absent from work. Accidents usually arise from ordinary everyday 
causes, such as falls and handling goods. The sub-committee was 
satisfied that industrial accidents can be prevented by positive action 
and when they happen they are a reflection on efficiency. Various 
recommendations are made as to the steps which can be taken by 
management and workers to bring about a greater measure of safety. 
It is suggested, in particular, that safety training should be arranged 
as an important integral part of general training arrangements and 
the importance of beginning safety education at an early stage is 
stressed. The role which schools, colleges and universities can play 
in imparting knowledge of safety risks and measures is outlined. 
It is suggested that safety training should be developed as part of 
general education particularly in technical colleges and in courses in 
management studies and techniques. 


MANCHESTER WEIGHTS AND MEASURES DEPARTMENT 

Local Acts are often valuable as supplementing the public statutes. 
This has often been found true in relation to the sale of fuel other 
than coal. In his annual report Mr. J. R. Roberts, chief inspector 
for the city of Manchester, refers to the failure to implement the 
recommendations of the Hodgson Committee on weights and measures 
legislation, but he adds: 

“* The provisions of s. 58 of the Manchester Corporation Act, 1954, 
have, in the first year’s working, proved extremely valuable in the 
investigation of complaints by purchasers of short weight and measure 
in transactions and commodities not subject to the Weights and 
Measures Acts... 

In some respects it is unfortunate that local authorities should have 
to take steps to repair deficiencies in national legislation but the 
experience gained over recent years in the enforcement of provisions 
dealing with matters outside the scope of the general law has proved of 
inestimable value in demonstrating the necessity for and practicability 
of such provisions.” ; 

On the subject of coal, the report describes an interesting machine 
with which experiments have been made. It dispenses with the carrying 
of sacks of coal weighed before the merchant leaves the depot. 
coal is carried in bulk in a hopper type vehicle to which is attached 
a weighing instrument. When 1 cwt. of coal is required it is fed from 
the hopper into a sack attached to the weighing instrument. Whea 
weighing is completed and the sack removed, a “ bag counter 
records the operation, and as the counter is set at zero before 
delivery of coal begins, the purchaser can see the number of hundred- 
weights weighed. A totalizer records the number of hundredweights 
of coal weighed out from the vehicle hopper. 
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The majority of prosecutions undertaken related to the sale of coal 
and coke, but there was a substantial decrease in their numbers. 
This may be attributed in part to the vigilance of the inspectors, but 
also in part to the greater readiness of the public to inform the 
inspectors in case of suspected short weight. 

What is described as a mean and despicable fraud was carried 
out on two 81 year old householders by three coal carters who were 
delivering to their houses. Before delivery the men were seen to take 
coal out of full sacks and make up other sacks. The 5 cwt. of coal 
delivered to each of the householders was found to be short weight 
by about 4 cwr. in each case. Two of the men later received prison 
sentences of two months each, while the third man was fined £5. 

As in other reports, we find in this one a reference to the inaccuracy 
of many petrol pumps, in this instance 22-8 per cent. of those tested. 
The majority were errors in excess, so that the garage proprietor and 
not the motorist is the one to suffer. As petrol now costs approxi- 
mately 1/3d. for one fluid ounce (a tablespoonful) it is easy to appreciate 
how substantial a monetary loss or gain could be built up if errors 
were allowed to continue undetected. 

Turning to food, the report states that out of 71,300 articles weighed 
or measured, 3,862 or 5-4 per cent. were found deficient. 

Mr. Roberts points out that despite the restrictions in respect of 
many articles of food there are still many commodities and trans- 
actions which are not subject to weights and measures control. In 
general the law relating to short weight in respect of foodstuffs only 
applies to retail dealings and while the ultimate purchaser is perhaps 
the person most in need of protection, it is only equitable Mr. Roberts 
suggests that there should be safeguards all along the chain of 
distribution. 

He finds it difficult to understand why some articles, such as 
chocolate and sugar confectionery, processed cheese, sausages and 
intoxicating liquor have been exempted from the requirements of the 
Pre-Packed Food (Weights and Measures: Marking) Order, 1950. 





CITY AND COUNTY OF NEWCASTLE-UPON-TYNE: 
CHIEF CONSTABLE’S REPORT FOR 1955 


The authorized establishment of this force is 487 men and 22 
women, and the actual strengths on December 31, 1955, were 441 
and 22 respectively. Although there were only 46 vacancies, a much 
smaller percentage than in many other forces, the fact remains that 
the force lost ground during the year, there being 37 losses and only 
23 gains. As in some other reports we find that there was a dis- 
appointingly small proportion of appointments to applications 
received. Of 138 male applicants 40 were interviewed and only 16 
were appointed. 

The strength of the special constabulary is given as 135 but all that 
is said about their duties is that “* they have all expressed a willingness 
to perform part-time duties in the case of necessity.” 

Four thousand, six hundred and forty indictable offences were 
recorded by the police during 1955 against 3,949 in 1954. The report 
does not specify what percentage of these were detected, but states 
that 1,106 persons were prosecuted for indictable offences. Three 
hundred and thirty-four of these were juveniles, 121 of whom were 
proceeded against for simple and minor larcenies, 56 for larcenies 
from shops and stalls, and 61 for breaking offences. 

For non-indictable offences 3,702 adults and 150 juveniles were 
proceeded against. So far as the juveniles were concerned, in 62 
instances the offence was one “ in relation to railways.” In the case 
of adults 1,195 were prosecuted for offences of drunkenness, excluding 
the 33 who were charged under s. 15 of the Road Traffic Act, 1930. 
Table III in the report gives details of the number prosecuted for 

enness for the years 1920 to 1955 inclusive, and there are some 
extraordinary variations. The peak years were 1920 and 1921 with 
2,357 and 1,831 persons respectively. Between 1939 and 1949, 
inclusive, the number did not reach 1,000, with a remarkable low 
record in 1946 of 257. In 1949 it was 989. In 1950 it jumped to 1,513 
and remained above 1,500 for the following three years. There seems 
to be some splendid material here for those who can use statistics to 
prove almost anything. 

With a total of 2,092 there were 86 more street accidents than in 

. Those who claim that high speeds are one of the main causes 
of accidents may reflect on the fact that only three of these 2,092 
took place on roads not subject to the 30 mile per hour speed limit. 

is does not mean, of course, that there were not a number of 
accidents caused by persons driving faster than the existing circum- 
stances warranted. Even here, however, the figures from Newcastle- 
upon-Tyne show 1,295 accidents as “ preventable by vehicle drivers ” 





but only 10 of these as being due to excessive speed. The biggest 
single cause (207 cases) is shown as “ inattentive or attention diverted,” 

gives some support to the contention, which we have urged 
Tom time to time, that lack of concentration on the job in hand 
a major fault in the driver of a vehicle on the roads today. 
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The report urges that although congestion and the ever increasing 
volume of traffic must affect the position “the fact remains that 
most street accidents are ‘due to carelessness and failure to 
observe the simple provisions of the Highway Code.” This code, 
we would add, concerns all road users and not only the drivers of 
vehicles. 

The attitude of the chief constable to the problem is not that there 
should necessarily be more and more prosecutions. He states that 
the efforts of traffic patrols have been intensified not in order to 
obtain more prosecutions “‘ but in the hope that by caution and 
advice the general standard of road behaviour may be improved.” 
We agree that this is what should be aimed at, but we cannot help 
wondering what hope of success there is when we read in the news- 
papers reports of the speeches of some people in responsible positions 
on matters of supreme national importance in which it is vital that 
the general rather than the individual welfare should be the pre- 
dominant consideration. 


MENTAL HEALTH 


The May issue of the Twentieth Century was devoted to a series 
of articles on Mental Health. It is always difficult for experts, and 
perhaps even more difficult for those who are psychiatrists to write 
in non-technical language but, with one exception, these articles are 
not difficult for the layman to understand. They show that there 
can be no complacency or assumption that all is well in the treatment 
of those who are mentally afflicted. Of course if this were so 
there would have been no need for the Royal Commission to be 
set up. 

The size of the problem is shown in an introductory article by 
Mr. Allendale Sanderson when he writes of ‘“‘ Mournful numbers.” 
Dr. Barbara Wootton, in a thoughtful article, poses the query 
** Sickness or sin,” and shows that what would be thought to be mental 
sickness now would at one time have been put down to sinful action. 
It is always important, although not so often realized, to see the 
point of view of the “customer” or in this case the patient and 
one contributor describes her reactions to her own treatment in a 
mental hospital as a voluntary patient. We hope this article, and 
particularly the notes she made at the time, will be reproduced in 
leaflet form and given in large numbers to those who are responsible 
for the care of mental patients. She shows some simple ways, but 
not unimportant to the patient, in which the patient should be 
considered not only as a person but an adult person and not as a 
child. 

We wish we had space to refer in detail to an article entitled 
“Reform or punishment ”’ which describes the special arrangements 
in Denmark, Holland and Sweden for the grouping of criminal 
psychopaths in special institutions for special treatment. The courts 
in Sweden are free to pronounce av: offender either psychotic in the 
ordinary accepted sense of suffering from hallucination, or to find 
him so widely deviating from the normal that his state “‘can be 
considered equal to psychosis.”” They can also find him very abnormal 
mentally but, nevertheless, in a measure responsible for his actions. 
There are State-run forensic-psychiatric clinics which diagnose and 
advise on the mental state of criminals. These are attached to prisons 
or to mental hospitals. Young offenders who are diagnosed as psycho- 
pathic are sent not to disciplinary institutions or to prison but to 
special youth institutes where they get treatment under the supervision 
of qualified psychiatrists. In the Swedish institutions psychotherapy 
is being used with some success. The author refers to experiments in 
group-therapy which are now also being carried out at Wormwood 
Scrubs and Wakefield. 

The final article in the series is a most depressing one and purports 
to give an account of the way—amounting to callous neglect—in 
which “ Three Jones’ were treated in hospital. If the conditions 
described are true and the author contends that many nursing 
administrators, even if not medical superintendents, would agree that 
they are true it is a serious reflection on the treatment of patients by 
some of the staff. The difficulties of obtaining staff for mental 
institutions are, however, so well known that it would be surprising 
if all those who are employed were really suited for the work. 

We hope these articles, or any rate some of them, will be made 
available to those concerned with the day-to-day administration of 
mental institutions. We go further and suggest that one of the 
Foundations might, with, we hope the agreement of the Twentieth 
Century, issue as a pamphlet some of the matters dealt with in the 
articles or perhaps two pamphlets, one for laymen, cutting out some 
of the technical jargon and one for administrators. We hope the 
issue has been sent to the Royal Commission and that those who 
have written the articles will have an opportunity of answering 
questions in oral evidence on some of the points of criticism which 
they raise. ° 
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GLEANINGS FROM THE PRESS 


East Kent Times. April 27, 1956 


OLD BOTTLE TOPS IN SCHOOL MILK 
Heavy Fines on Dairy Firm 

Laboratory experiments, including the electronic eye, had so far 
failed to find a fool-proof mechanical milk bottle washer which would 
guarantee removal of “ foreign bodies” from empty milk bottles, 
Margate magistrates were told on Wednesday when they resumed the 
hearing of an adjourned case. 

Admitting three summonses alleging responsibility for metal milk 
bottle caps and a piece of coloured paper found in bottles of school milk 
at Garlinge School, Margate, and St. Saviour’s School, Westgate, in 
December last, South Eastern Farmers, Ltd., of St. Peter’s-place, 
London, W.2, were fined £60—£20 on each summons-——with six guineas 
costs. 

The summonses stated that although the milk was supplied by Setter- 
fields Dairies, Westgate, to the Kent Education Committee, the actual 
default was by South Eastern Farmers, the wholesalers. 

The offences occurred on December 14, 16 and 20. 

Mr. J. Moulsdale, for the firm, said in view of the chemical analysis 
of the objects found in the school milk bottles, the not guilty plea would 
be withdrawn. 

Margate corporation solicitor, Mr. Harold Bedford, said analysis 
showed that both old caps found in the milk had been treated with 
an alkaline washing solution, similar to that used in a bottle washing 
plant. 

Mr. Moulsdale said his clients were now satisfied beyond reasonable 
doubt that the caps and the piece of coloured paper were in the bottles 
before they were filled. 

“* Analysis shows the caps have been through the bottle cleaning 
process,” he stated. 

The company, he said, were convicted of a similar offence last year 
—the first they had since beginning wholesale trading in 1944. 

The firm were gravely disturbed that other summonses should follow 
so soon upon their first conviction. 

“* They have an absolutely up-to-date bottle washing and filling plant, 
a process which ensures a maximum of safety. Hand washing is still 
the surest way of cleaning bottles but, dealing in huge numbers, the 
firm have to use a mechanical process,” he stated. 

Mr. Moulsdale declared, *“* The machine has not yet been devised 
to cope with everything found in an empty milk bottle. 

“ The firm have to rely upon employees to remove bad bottles for 
hand washing before they go into the mechanical washing and filling 
plant. If a foreign body remains in a bottle it means one of the employees 
has slipped up.” 

Employees were under constant supervision to ensure that they worked 
properly. 

“ They are still experimenting in the laboratories for a fool-proof 
method of spotting foreign bodies in bottles, including electronic eyes. 
But electronic eyes are not worth the expense of installing because 
they are not fool-proof, said Mr. Moulsdale. 

“* It is a remarkable coincidence that in the wide area served by the 
firm, the previous conviction should have been at Margate, and that 
in that vast area three Margate incidents should occur at about the 
same time last December,” stated the solicitor. 

Mr. Moulsdale pointed out that the milk bottle caps found in the 
bottles had gone through the sterilising process. He assured the magis- 
trates there was no negligence by the firm. 

P/S George said the firm were fined £10 at Margate in October, 
1955, on each of two similar summonses. 

The magistrates, said the chairman, Dr. G. Simpson, appreciated 
the frankness of the company and their difficulty in dealing with a 
large number of bottles with neither the human nor the robot element 
giving complete satisfaction. 

But they were dealing with an important commodity demanding 
extra special care. The firm would be fined £20 on each of the three 
summonses, and pay six guineas costs. 


Although this prosecution took place in March the offences were 
committed last December. The prosecution would therefore be under 
the Food and Drugs Act, 1938. The Food and Drugs Act, 1955, did 
not come into force until January 1, this year. (See p. 136, ante). 

The local authority were apparently satisfied that although the 
milk was supplied by Setterfield Dairies, the actual offenders were 
South Eastern Farmers, Ltd., and took proceedings against them 
only, by virtue of s. 83 (3) of the 1938 Act, which provided that 
“where it appears to the authority concerned that an offence has 
been committed in respect of which proceedings might be taken 





under this Act against some person and the authority are reasonably 
satisfied that the offence of which complaint is made was due to ap 
act or default of some other person and that the first-mentioneg 
person could establish a defence under subs. (1) of this section, they 
may cause proceedings to be taken against that other person without 
first causing proceedings to be taken against the first-mentioned 
person.”” There is a similar provision in s. 113 (3) of the 1955 Act, 

This case came before the Margate justices on March 17. After 
the evidence for the prosecution had been given the defending solicitor 
applied for an adjournment to have the milk bottle caps which were 
found in the bottles anaiysed, in order to ascertain whether the caps 
had been through the defendants’ washing machines. The adjoum. 
ment was granted, and the Public Analyst examined the caps. He 
reported that in his opinion the caps had been through the machines, 
scratch marks on the caps having disappeared through the action of 
the detergent, and they had also lost weight. On having this report 
the defendants changed their plea to one of guilty at the adjourned 
hearing on April 25. 

This report from the East Kent Times should interest those of our 
readers who are concerned with Food and Drug cases. 


Liverpool Daily Post. May 10, 1956 


THREE-YEAR DRIVING BAN ON DOCTOR 


Dr. Godfrey O’ Donnell, aged 43, of Hough Lane, Leyland, was 
found guilty at Preston intermediate sessions yesterday of driving a 
car while under the influence of drink or drugs. He was fined £100, 
ordered to pay £25 towards the costs of the prosecution, and disqualified 
from driving for three years. 

It was admitted by Dr. O’ Donnell that on Good Friday while visiting 
patients, he took two carbrital tablets and had two large gins, and that 
he afterwards crashed into a lamp standard. 

The court was told that carbrital can make a person sleepy and 
apathetic. 


In Thompson v. Knights [1947] 1 All E.R. 112; 111 J.P. 43, the 
appellant was convicted by the Romford justices of being “ unlavw- 
fully in charge of a motor vehicle . . . whilst under the influence 
of drink or a drug . . .” contrary to s. 15 (1) of the Road Traffic 
Act, 1930. 

On appeal by Case Stated by the appeals committee of the Essex 
quarter sessions, who had upheld the conviction, it was held that 
the conviction was not bad for uncertainty, since the subsection, by 
the words quoted, created one offence, namely, being in a state of 
self-induced incapacity, whether that incapacity was due to drink or 
a drug, and not the two offences of being in charge of a vehicle 
(1) while under the influence of drink, and (2) while under the 
influence of a drug. 

The appeal was accordingly dismissed. 


Evening News. June 13, 1956 


VERDICT FOR MAGISTRATE 
Action Fails 

An action against Mr. Bertram Reece, the Bow Street magistrate, 
for alleged wrongful imprisonment, failed in the High Court today. 

Mr. Reece was sued for damages by Lt.-Cmdr. William George 
Boaks, a retired Naval Officer and campaigner for road courtesy. 

Commander Boaks, aged 52, of Sunset Crossing Road, Streatham, 
claimed that he was arrested on October 1, 1955, after an incident 
in the Strand when he was driving his car, which was painted in stripes 
and surmounted by a mast to attract attention to his campaign. f 

On October 3, 1955, at Bow Street, Mr. Reece remanded him in 
custody for seven days for a medical report. . 

After the remand he again appeared at Bow Street, and was condition- 
ally discharged. ul 

He contended that the magistrate was not entitled to remand him in 
custody for an offence which did not carry a sentence of imprisonment. 

Mr. Reece pleaded that the remand was lawful under the Magistrates 
Courts Act. 


This is a case in which a man was convicted on charges which did 
not carry a sentence of imprisonment and was then remanded for a 
medical report. He then sued the magistrate for false imprisonment, 
alleging that as the magistrate could not have sentenced him to m- 
prisonment he had no power to remand him in custody for a medical 
report. 
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Under s. 14 (3) and (4), of the Magistrates’ Courts Act, 1952, a 
magistrates’ court may, for the p of enabling inquiries to be 
made or of determining the most suitable method of dealing with the 
case, exercise its power to adjourn after convicting the accused, and 
may remand him, before sentencing him or otherwise dealing with him; 
but if it does so, the adjournment must not be for more than three 
weeks at a time. 
Under s. 26 (1) “ if, on the trial by a magistrates’ court of an offence 
ishable on summary conviction with imprisonment, the court is 
satisfied that the offence has been committed by the accused, but is 
of the opinion that an inquiry ought to be made into his physical or 
mental condition before the method of dealing with him is determined, 
ihe court shall adjourn the case to enable a medical examination and 
xt to be made and shall remand him; but the adjournment 
shall not be for more then three weeks at a time.” 
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This case was heard before Mr. Justice Pilcher and a jury on June 
11, 12 and 13, and is fully reported in The Times for those dates. 

In the course of his judgment his lordship said that he was quite 
satisfied that the defendant was quite entitled to remand the plaintiff 
in custody under s. 14 (3). Section 14 (3) was perfectly general in 
its terms. There must be many cases in which the offence committed 
did not carry a prison sentence where it was desirable that inquiries 
should be made. Those inquiries might include inquiries into the 
mental and physical condition of the person convicted. 

_ Later on he said that the Act of 1952 was a consolidating Act, and 
in spite of the fact that the words “* without prejudice . . .” (which 
appeared in the repealed s. 26 of the 1948 Act) do not appear in s. 26 of the 
1952 Act, the magistrate still had a discretionary power under s. 14 (3). 
Judgment was given for Mr. Reece with costs. 

The plaintiff intimated that he might appeal. 


PERSONALIA 


APPOINTMENTS 
Mr. R. H. Harbour, magistrates’ clerk for Yeovil, Somerset, petty 
sessional division, has also been appointed, from July 1, magistrates’ 
clerk for Crewkerne, Somerset, petty sessional division, subject to the 
val of the Home Secretary. He will succeed Major J. H. Blake, 
tee hang who retires on June 30, next. 


Mr. Joseph Simpson, who joined the Metropolitan Police as a 
constable in 1930, is to succeed Sir Ronald Howe as Deputy Commis- 
sioner in January. Sir Ronald is to retire after 25 years at Scotland 
Yard. Mr. Simpson, who is 47, went from Oundle School and 
Manchester University to London. In 1934 he went to Hendon 
College, where he won the prize in criminal law and procedure. He 
was called to the bar three years later, and after being assistant chief 
constable of Lincolnshire became the country’s youngest chief con- 
stable, in Northumberland. He was then 34. After holding regional 
posts, Mr. Simpson became chief constable of Surrey, moving to 
Scotland Yard in February this year as Assistant Commissioner. 


Lieutenant-Colonel Geoffrey Charles White, chief constable of 
Warwickshire since 1948, has been appointed to command the police 
force in Cyprus. This appointment will take effect from July. 


Mr. P. C. Rust, D.P.A., for the past three years legai and general 
assistant to Chertsey, Surrey, urban district council, has been appointed 
assistant solicitor to Barnstable, Devon, corporation. 

Mr. Arthur Hugh Manistre Smyth has been appointed deputy 
town clerk of Wolverhampton, to take effect from September 17, 
the date on which the present holder of the position, Mr. R. J. 
Meddings, will become town clerk. Mr. Smyth was born in Plymouth 
and was educated at Plymouth College and Oxford University, where 
he received his M.A. He has been senior assistant solicitor to Devon 
county council since 1950. 

Mr. G. F. Lamb, deputy clerk to Houghton-le-Spring, Co. Durham, 
urban district council for 15 years, has been promoted clerk to the 
council in succession to Mr. W. W. Plews, who is retiring on health 
grounds. 

Mr. D. W. Tattersall, M.A. (Cantab.), at present assistant solicitor 
with Flintshire county council, it to succeed Mr. William McIntyre, 
LL.B. (Dunelm.), as clerk to Bredbury and Romiley, Cheshire, urban 
district council. Mr. Harold Gomm, who we announced as the new 
clerk in our issue of April 7, last, has been unable to accept the post 
owing to medical reasons. Mr. Tattersall will take up his new duties on 
July 2, next. He will be succeeded in his present post by Mr. Mervyn 
Morgan, at present with Messrs. Higgs & Sons, solicitors, of Brierley 
Hill, Staffs. 

Mr. Frank H. E. Moorhouse, deputy clerk and chief financial 
officer of Beaminster, Dorset, rural district council, has been appointed 
clerk to Alston, Cumbs., rural district council. 

Mr. Keith Lomas has been appointed assistant solicitor to the county 
borough of Eastbourne. He will take up his new appointment on 
July 11, next. Mr. Lomas is at present assistant solicitor in the office 
of the town clerk of the city and county borough of Wakefield, where 
he has been since March, 1954. 

Mr. John Laycock Powell, LL.B. has been appointed assistant 
solicitor to the county of the Isle of Wight. He will take up his duties 
on July 9, next. At the present time he holds the appointment of 
assistant solicitor to Lancashire county council, which he has held 
since January, 1954. Before that date, from February, 1950, he was 
assistant solicitor to Norwich city council. Mr. Powell will succeed 
Mr. F, H. Rodgers, LL.B. (Hons.), who was been appointed assistant 
solicitor to Westmorland county council. Mr. Rodgers took up his 


duties on May 23, last. Before coming to the Isle of Wight as assistant 
solicitor in February, 1950, Mr. Rodgers was previously senior assist- 
ant solicitor to the county borough of Halifax, Yorks. 

Chief-superintendent Tom Lockley, head of Staffordshire C.I.D., 
who has been appointed acting assistant commissioner of police in 
Cyprus, was seconded from the county force to take charge of the 
British police unit in Cyprus. He has been a member of the British 
police force since 1924. 

Superintendent Stanley Porter, chief of Newcastle city police ad- 
ministrative department, has been appointed, at the age of 38, 
commandant of No. 4 Police District Training Centre. The appoint- 
ment, by the Home Office, is subject to approval by Newcastle Watch 
Committee. By it, Superintendent Porter will assume the rank of 
chief superindendent only 18 years after joining the city force as a 
constable. No. 4 Training Centre, which is at Mill Meece, near 
Stafford, is the biggest provincial centre of its kind. He returned 
to Newcastle, after war service in the R.A.F., as police recruiting 
officer in 1946. He became a sergeant in 1948, inspector in 1952, 
4 inspector in 1954, and superintendent (administration) last 

uly. 

Mr. John Arthur Burbidge has been appointed a probation officer 
for Hampshire. Mr. Burbidge is a Home Office trainee and it is an- 
ticipated that he will take up his duties in September, next. Mr. 
Burbidge wili act in the first place in the Fareham area and will later 
be transferred to the Bournemouth area. 

Miss Janet Mary Sclater-Jones has been appointed a probation 
officer for Hampshire in the Gosport area in the place of Mrs. M. C. 
Clark. Miss Sclater-Jones is a Home Office trainee, and it is expected 
that she will take up her duties on July 16, next. 

Miss Sheila Esther Higgins has been appointed whole-time probation 
officer with effect from September 1, 1956, to serve the county of Notting- 
hamshire in the place of Miss M. E. Neervoort who has resigned, 
after eight years’ probation service in Nottinghamshire, to take up a 
business appointment. Miss Higgins, whose home is in London, is 
at the present time a student at the London School of Economics. 

Mr. J. E. Pottinger has been appointed a probation officer for the 
county of Durham to serve the Durham petty sessional division area. 
Mr. Pottinger is 25 years of age, and is just completing his training as 
a probation officer. He was educated at Durham University, where 
he obtained the degree of B.A. (Social Studies). Mr. Pottinger has 
been appointed to fill the vacancy caused by the retirement of Mr. H. 
Burt on reaching the age limit, after 28 years in the probation service. 
Mr. Burt was awarded the M.B.E. in the New Year’s Honours List 
of 1954, for his work in connexion with the social services. 


Mr. J. Hopwood Sayer, borough coroner for Wigan, Lancs., since 
1917, has been appointed president of the Coroners’ Society. 


RESIGNATION AND RETIREMENTS 


Mr. Derek Curtis-Bennett, Q.C., has resigned as recorder of 
Guildford, Surrey, and as chairman of Essex quarter sessions, owing 
to ill-health. 

Mr. Henry Harris, deputy clerk to the Liverpool city justices, has 
retired after 46 years’ service. Mr. Harris has been president of the 
National Association of Justices’ Clerks’ Assistants for the past five 
years and for 10 years he was clerk to Liverpool juvenile court. Mr. 
Harris, although retired from the deputy clerkship, will continue 
with much of his voluntary work. 


Mr. R. F. Nixon, assistant chief constable of Wiltshire for six 
years, is to retire in August, after altogether over 40 years’ police 
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service, the larger part of which has been spent in Wiltshire. He is to 
be succeeded by Mr. D. Holdsworth, a staff officer at the Metropolitan 
Police College, near Coventry. 


OBITUARY 


Mr. Edward Nugent Christie, chief constable of Bedford borough 
police force from 1930 until 1947, has died suddenly at the age of 69. 
Mr. Christie joined the police force of the county borough of South- 
port in 1909. In 1910 he was appointed to the C.I.D. and two years 
later became H.Q. staff clerk. After service in the first world war, 
Mr. Christie rejoined the police and after 14 years’ service at Southport 
he became chief constable of Congleton, Cheshire. He was six years 
at Congleton before joining the Bedford force. 

Mr. George Thomas Guest, chief constable of Denbighshire for 
25 years until his retirement in 1946, has died at the age of 75. Mr. 
Guest entered the police service in Caernarvonshire in 1899, and within 
10 years attained the rank of superintendent in charge of the Bangor 
division. Four years later he was appointed deputy chief constable, 
and was transferred to Conway where he remained until 1921. Mr. 
page oh was awarded the King’s Police Medal in 1929 and the O.B.E. 
in 1944, 

Mr. Ralph Stuart Oglethorpe, a partner in the firm of Messrs. 
Oglethorpe and Anderson, of Petworth, Sussex, has died at the age of 
63. Mr. Oglethorpe entered into partnership with Mr. John Pitfield 
in 1923 and continued in practice on Mr. Pitfield’s retirement in 1935, 
in the firm name of Messrs. Pitfield and Oglethorpe, until January 1, 
1956, when he took into partnership Mr. Patrick Tindle Keith Ander- 
son. Mr. Oglethorpe was clerk to the justices, Petworth, from 1935, 
and also clerk to Petworth rural district council from April 1, 1934. 
He also held the office of clerk to the Commissioners of Taxes for the 
division of Arundel Lower, and was a past president of the Sussex 
Justices’ Clerks’ Association and also of the Chichester and District 
Law Society. 

Mr. Charles Hawkes, former superintendent in charge of the 
Solihull, Warwickshire, police division from 1939 until his retirement 
in 1951, has died at the age of 60. Mr. Hawkes joined the Warwick- 
shire constabulary in 1920 after previously serving in the Leamington 
and Northampton borough forces. Later he became a detective 
sergeant at Nuneaton and an inspector at Rugby before moving to 
Solihull as inspector in 1934. ‘Five years later he was promoted to 
superintendent-in-charge. 

Alderman Robert Maw, who was Mayor of Bridlington in 1950-51, 
has died. He served in the East Riding constabulary for 32 years, and 
was superintendent of police at Bridlington when he retired. 

Mr. John M. Worthington, who retired in September from the 
—_- registrar to the Lancashire county court, has died at the 
age of 74. 


CORRESPONDENCE 


The Editor, 
Justice of Peace and 
Local Government Review. 
Dear Sir, 


JUVENILE OFFENDERS AND THE JUVENILE COURT 


My attention has been drawn to your comments on the press report 
of something I said during my address to the National Council of 
Women in Liverpool. It is extraordinary how much the necessary 
abbreviations in a press report can alter the weight of an argument. 

I was, of course, discussing the treatment of the more trivial and 
mischievous type of offender. The reprimand delivered on the spot 
by parent, teacher or even policeman if he catches the delinquent in 
the act, can be sufficiently immediate and severe to convince the child 
that he has done wrong and had better not do it again, i.e., the offence 
and the punishment are linked in the child’s mind. These are the 
children for whom I think the majesty of the law is unsuitable because 
by its nature it works so slowly and ponderously. For the other 
types of cases which you mention I do, of course, agree that our 
juvenile courts through their probation officers and residential schools, 
etc., do wonderful work. 

Yours faithfully, 
MARY MACAULAY, 
Chairman Juvenile Bench, Kirby 
Division, Lancashire County. 
41 Rodney Street, 
Liverpool. 


[We are glad to publish this letter, and to know that broadly 
speaking, our own views and those of Dr. Macaulay concerning the 
work of juvenile courts coincide.—Ed., J.P. and L.G.R.] 
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The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear SIR, 
DUFFEL/DUFFLE COATS 


I read your mention of this form of dress in your March 10 isgye 
with some personal interest and a certain smug satisfaction warme 
me as I saw your spelling. My two children during the past winter 
became absolute addicts and I carefully corrected my son’s spelling 
in a letter to his aunt telling her of his acquisition against the cold. 
I was naturally disappointed when I read “ Court dress” in you 
issue of May 26!! My wife reads (“ reads ’’) the J.P. and disagreed 
with you initially—one of us will need your help ! 

Yours faithfully, 
Magistrates’ Court, RAMSAY LAWTON, 

Wellington, Shropshire. 

[We regret the inconsistency in spelling. Our preference is for 
“* duffel,” after the village which gave its name to the type of cloth 
ordinarily used in the coat’s manufacture, but would hasten to prevent 
any possible marital discord—even if we cannot prevent parental loss 
of face—by stating that either spelling appears equally correct— 
Ed., J.P. and L.G.R.)} 


THE WEEK IN PARLIAMENT 
From Our Lobby Correspondent 


The Secretary of State for the Home Department, Major Lloyi- 
George, announced in the Commons that Viscount Ingleby had agreed 
to be chairman of the Departmental Committee that is to inquire 
into the law relating to children and young persons. He said that the 
committee’s terms of reference would be “* to inquire into, and make 
recommendations on: 

(a) the working of the law, in England and Wales relating to: 

(i) proceedings, and the powers of the courts, in respect of 
Juveniles brought before the courts as delinquent or as being 
in need of care or protection or beyond control; 

(ii) the constitution, jurisdiction and procedure of juvenile 


courts; 
(iii) the remand home, approved school and approved probation 
home systems; 
(iv) the prevention of cruelty to, and exposure to moral and 
physical danger of, juveniles; and 
(6) whether local authorities responsible for child care under the 
Children Act, 1948, in England and Wales should, taking into account 
action by voluntary organizations and the responsibilities of existing 
statutory services, be given new powers and duties to prevent or 
forestall the suffering of children through neglect in their own homes.” 


IMPRISONMENT OF DEBTORS 

Major Lloyd-George told Mr. L. Hale (Oldham W.) that on the 
night of Monday, June 11, 1956, 39 men were in prison for non-pay- 
ment of debts, five men and one woman for non-payment of rates, 
69 men for failure to comply with affiliation orders, and 582 men and 
four women for failure to comply with maintenance orders including 
orders for the maintenance of children under the Children and Young 
Persons Act, 1933, and the Guardianship of Infants Act. 

Mr. Hale asked the Secretary of State to look at the whole question 
because it was by no means always clear that there was the most careful 
investigation of the man’s circumstances at the time the order was made. 

Major Lloyd-George replied that the Advisory Council on the 
Treatment of Offenders had been asked to look at that very question. 


TREASON LAWS 
Sir C. Taylor (Eastbourne) asked the Secretary of State if the 
Government would introduce legislation to amend the laws of treason. 
Major Lloyd-George replied that the matter was being considered 
but he was not’in a position to say whether legislation would 
introduced. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Thursday, June 21 
Occupters’ LIABILITY BILL—read 2a 
CLEAN AIR Bi_t—read 3a. 
NATIONAL INSURANCE BILL—read 3a. 
HOUSE OF COMMONS 
Thursday, June 21 
PusBiic Works LOANS BiLL—read la. 
Friday, June 22 
a COMPENSATION AND BENEFIT (SUPPLEMENTATION) BILL— 
read 3a. 
FAMILY ALLOWANCES AND NATIONAL INSURANCE BiLt—read 3a. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1,—Bastardy—Adoption—Affiliation orders made in 1934—Mother 
married in 1935—Joint adoption in 1938—Arrears under bastardy 
orders still due—Whether recoverable. 

Affiliation orders were made in 1934 in respect of two children. 
The mother of the children married in 1935, and in 1938 she and her 
husband adopted the two children. When the adoption orders were 
made, the clerk to the magistrates, who granted the adoption orders, 
informed the mother, that the amount payable in respect of the 
affiliation orders would not be affected in any way. The putative 
father has been very irregular in his payments, and in 1949 when the 
affiliation orders expired, there were arrears amounting to over £100. 
The clerk of the court dealing with the matter of the arrears has raised 
the question as to whether the Adoption Act, 1950, s. 12, has the 
effect of cancelling all these arrears as from the passing of that Act. 

SLyMP. 
Answer. 

The effect of an adoption order on an affiliation order was laid 
down in s. 11 (2) of the Adoption of Children Act, 1949, now replaced 
by s. 12 of the Adoption Act, 1950. The opening words of s. i1 (2) 
“Where an adoption order is made after the commencement of this 
Act,” seem to indicate that where the adoption took place before 
that date the subsection did not apply. Before the Act of 1949 there 
was a difference of opinion as to the effect of an adoption order upon 
an affiliation order, but the more general view was that the affiliation 
order remained in force until discharged. We therefore think these 
orders remained in force and arrears could be recovered in spite of 
the marriage, and the making of the adoption order. 


2.—Contract—ZInfant—Mortgage not of lands. 

I have received an application on behalf of a minor (a child of 
14 years of age), to invest a sum of money on mortgage with the 
council. Should the name of one of the child’s parents appear in 
the mortgage deed as well as that of the child? I have noted the 
provisions of s. 210 (2) of the Local Government Act, 1933. 

BRAMS. 
Answer. 

We think the subsection cited contemplates the case where the 
beneficial interest has passed to an infant, from a prior holder, nor- 
mally under a will or on intestacy, the guardian being appointed 
under statute or named as a guardian of the infant in the will of a 
deceased parent. The subsection does not in our opinion apply to 
the ordinary case of a child who is under the care of its natural parents, 
and we see no point in carrying out the transaction in the form sug- 


3—Criminal Law—Larceny—Trees, growing. 

Situated in this police district, is a large Forestry Commission area, 
where spruce (Christmas trees) are grown in substantial quantity. 
The area is divided into compartments, separated by roads, to which 
the public have access. Each compartment is surrounded by wire 
fencing, with occasional stiles and gates. The commission employ 
some 30 persons in supervizing the forestry. Just prior to last Christmas, 
a vehicle was stopped coming from the forestry area. In it were 
found 10 Christmas trees, which were subsequently valued together 
22 15s. The three occupants of the vehicle admitted cutting down 
with axes, and stealing these trees, which were growing in the forestry. 

I would appreciate your views as to whether or not proceedings 
should be instituted under s. 8 (2) (6), Larceny Act, 1916, or s. 33, 
Larceny Act, 1861. 

I am inclined to the view that the 1916 Act would be more appro- 
priate as, to my mind, the forestry is cultivated in the same way 
a a garden or orchard, and a staff is employed to maintain and 
cultivate the area. Indeed to some extent, the area can be considered 
a pleasure ground as the public have access to enjoy the mountain 

and scenery. 

However, should you consider an offcice under the 1861 Act more 
suitable, 1 would appreciate your reasons and particularly, if in your 
view a summons could be issued on my information, rather than 
that of the Forestry Commission. ™ 

‘ABER. 


Answer. 

In our opinion the prosecution should be under s. 33 of the Larceny 
Act, 1861. Our reason is that we do not think the trees can be said 
to be growing in any “ park, pleasure ground, garden, orchard or 
avenue.” The fact that people find pleasure in walking in the forestry 
area does not, in our opinion, make it a pleasure ground. That 


manager for the time being. The justices are concerned that there is 





expression appears to mean something like a park or garden designed 
for the pleasure of people resorting to it. : 

We think the prosecution may be undertaken by the police, who 
would, no doubt, call evidence from the Forestry Commission as to 
ownership and value. 


4.—Judges Rules—Questioning by police after giving caution. 

In this area the police, during their investigation of a crime, have 
a habit of questioning a person, who in due course becomes the 
defendant, cautioning him in the usual terms, then continuing to 
question him at length and obtaining replies which are often damaging 
to the defendant’s case. The police attempt to justify this further 
interrogation after the caution by saying that the defendant was not 
at that time in custody. 

As I understand the Judges Rules, this practice, although within 
the letter of the Rules, is objectionable and against the purpose and 
spirit of the Rules. Although the defendant may not have been 
strictly in custody, doubtless the police would have detained him if 
he had attempted to break away from them. The further interrogation 
by the police is not limited to removing ambiguity in what the defen- 
dant has said, nor is he reminded that he is still under caution. 

I would appreciate any guidance you can give. 

SOVON. 
Answer. 

The police are entitled, and it is often necessary, to question a 
suspect, even if suspicion is strong. Once they have decided to charge 
him they should tell him so and caution him. To defer making the 
charge in order to avoid having to treat him as in custody would 
not be fair, and we should not expect the police to resort to this. 
Once the suspect becomes the accused he must not be questioned by 
way of a sort of cross examination. 


5.—Licensing—“* Supper hour”? extension—Whether it operates so as 
to prohibit consumption by residents otherwise than at a meal. 

I shall be obliged for your valued opinion on subs. (4) of s. 104 
of the Licensing Act, 1953, concerning “supper hour” extension. 
There appears to be in this subsection a categoric prohibition of sale, 
supply and consumption except at a meal supplied during the “‘ supper 
hour.” Subsection 4 (5) states no person shall consume any intoxica- 
ting liquor on the premises except at such a meal. This prohibition 
would appear to include the sale, supply or consumption by residents 
at a licensed house unless they also have a meal during the “* supper 
hour.” It has been argued that the exception in s. 100 (2) (a) over- 
rides the prohibition in s. 104 (4), but the position is not clear. 

I shall be obliged if you will let me know whether, in your opinion, 
residents may be supplied with intoxicating liquor during a “* supper 
hour ” extension, together with any authority (if any) on the matter. 

ONARV. 
Answer. 

In our opinion, s. 104 (4) of the Licensing Act, 1953, does not 
override the saving in s. 100 (2) (a) of the Act. 

Section 104 adds one hour to “ permitted hours” for the benefit 
of persons who consume intoxicating liquor at a meal; but s. 100, 
which prohibits generally the sale of intoxicating liquor except during 
permitted hours contains, in subs. (2) (a), a saving for residents. 

We answered a similar question in our vol. 119 at p. 403, and we 
are confirmed in the opinion which we then gave when we consider 
the point historically. The ‘“ supper hour” extension provision was 
first enacted as s. 3 of the Licensing Act, 1921; the saving for 
residents was contained in s. 5 of the Act in terms which clearly made 
the saving operate on s. 3. We are in no doubt that the High Court 
would hold that the Licensing Act, 1953, designed as a consolidating 
Act and passed into law under the special procedure contained in 
the Consolidation of Enactments (Procedure) Act, 1949, must be 
presumed to intend to make no change in the previous law in this 
matter, and will interpret this point by leaning towards this presump- 
tion of intention (see Gilbert v. Gilbert and Boucher (1928) P. 1; 
137 L.T. 619). Thus, we think that what was the law before the 
Licensing Act, 1953, came into operation is the law now. 


6.—Licensing—Transfer—Repeated applications without apparent rea- 

a of licensing justices to seek information of reasons for 
transfer. 

In this petty sessional division a publican’s licence is held jointly 

by the nominee of the owners of the licensed premises and the resident 
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now before them the fifth application in two years for the transfer 
of the licence. All these applications have been due to changes of 
resident manager. No suggestion is made by anyone that the house 
is other than well conducted; but the justices feel that they are on 
inquiry to discover the reason for these frequent changes. Have they 
any powers to insist on this information being given to them? 

OwHuilTE. 

Answer. 

It is possible that the many and frequent applications for the transfer 
of this licence indicate that the management of the licensed premises 
presents peculiar difficulties of which the licensing justices are entitled 
to seek information. In a letter dated March 10, 1903 (referred to 
in old editions of Paterson in a footnote to the repealed s. 25 of the 
Licensing (Consolidation) Act, 1910) the then Home Secretary, con- 
sidering what was then the obligation of an applicant for transfer 
to produce to the licensing justices the agreement under which the 
licence was to be held, said “ . . . this provision: was intended to 
enable the justices to satisfy themselves in the case of premises which 
had been repeatedly transferred, whether the agreement contained 
anything which rendered it impossible for the tenant to carry on the 
business properly and successfully, this being a matter germane to 
the question whether another transfer shall be granted.”” We think 
that this is still good administration, although the obligation to produce 
the agreement was not carried into the Licensing Act, 1953. 

In our opinion, the licensing justices are entitled to call for the best 
available evidence that the proposed transferee is a fit and proper 
person to be the licence holder of this (prima facie) difficult house, 
and, if they think fit, we see no reason why they should not adjourn 
the application in order to secure that that evidence is before them; 
especially (if the licence is an “old” on-licence) to assist them in 
considering whether or not the question of transfer should be referred 
to the compensation authority. (See Licensing Rules, 1910, r. 44). 
This may be a proper case for them to require the attendance of the 
outgoing resident manager and production of the agreement. (See 
Licensing Act, 1953, s. 21 (3)). 

At the general annual licensing meeting they would clearly be 
entitled to consider making regulations under s. 28 of the Licensing 
Act, 1953, to restrict repeated applications for transfer. 


7.—Local Government Act, 1933, s. 76—Disability—Benefit of sewage 
scheme—Discussion of planning proposals. 

1. A member of the council in building a house in a road in which 
there is no sewer urged the council to provide a main sewer in order 
that he might connect his new house thereto. In 1949 a main drain- 
age scheme for the parish was prepared and, as an economy measure, 
the length of sewer in the road in question was deleted from the 
general scheme. The main drainage scheme is now in course of 
construction and the member in question has asked for the length 
of sewer to be reinstated to serve his own and other houses in the 
road. Should he in such circumstances declare an interest in accord- 
ance with the above section? 

2. Should a member whose land is affected by a town planning 
proposal declare an interest, when speaking against such proposal 
as having a detrimental effect not only upon his own but other pro- 
perty in the parish in which he lives? The planning authority have 
not delegated such powers as they are able to the district council, but 
a scheme of devolution of certain planning powers has been approved 
by the Minister of Housing and Local Government. The particular 
planning proposal, however, is not one included in the devolution 
scheme, inasmuch as it relates to a new trunk road and will be dealt 
with exclusively by the planning authority. Furthermore, although 
certain planning functions are dealt with by my council under a 
scheme of devolution, the same scheme provides for the setting up 
of a development sub-committee and, although it is composed of 
members of the district council, it is a sub-committee of the county 
council. The minutes of the meeting of that committee are submitted 
to the council for their observations, but the council cannot in any 
way vary the decisions of the committee. ARTLEY. 

Answer. 

1. Yes, in our opinion, his interest goes beyond those saved by the 
proviso to s. 76 (1) of the Act. 

2. In our opinion, this is a “ matter” to which s. 76 applies, not- 
withstanding the limitation on the council’s powers. It may well be 
that this member’s views will be especially valuable, and that there is 
good ground for applying to have the disability removed, so that he 
can contribute to the discussion. 


8.—Road Traffic Acts—Dangerous and careless driving summonses— 
Committal for trial and acquittal for dangerous driving—Police 
not wishing to proceed further on careless driving summons which 

was adjourned sine die. 
I am concerned with a case in which a defendant was charged with 
offences under ss. 11 and 12 of the Road Traffic Act, which arose 
out of the same circumstances. The defendant elected to go for trial 
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on the charge of dangerous driving and the other offences were 
adjourned sine die. Upon the trial the charge of dangerous driving 
was dismissed, and the restoration to the list of the charges under 
s. 12 is being considered. I have referred to the article at 118 J.P.N, 
306. The police have indicated that if the charges are restored to the 
list they do not want to offer any evidence. This is not a case which 
the clerk to the magistrates has to report to the Director of Public 
Prosecutions. The point upon which I shall appreciate your advice 
is whether, under the circumstances, it is wholly for the prosecution 
to decide not to offer any evidence or whether they can only make 
such a decision if the magistrates approve, and if the magistrates, 
who have already committed the defendant for trial on the dangerous 
driving charge, decide that they think that the other charges should 
be heard, can they instruct the police that they must proceed with the 


prosecution ? Jomon, 
Answer. 


The matter is within the wording of reg. 9, Prosecution of Offence 
Regulations, 1946, but we doubt whether the Director would welcome 
having such a case referred to him unless there was some indication 
that the failure to proceed on the careless driving summons was 
due to improper considerations. We are aware of the views expressed 
in the Home Office circular H.O. 247/46/C. of November 18, 1946, 

We know of no means by which the justices can compel the prose- 
cution to proceed if the police say that they offer no evidence. The 
justices can express their opinion on the matter, but they cannot force 
the police to call evidence. We confess that it is difficuli to understand 
why the police should wish not to proceed unless they have come 
to the conclusion that the evidence of witnesses on whom their case 
depends is not to be relied upon. 


9.—Road Traffic Acts—Notice of intended prosecution—Service on 


Sunday. 

I should be glad if you would advise me whether a notice or warning 
of intended prosecution served under s. 21 of the Road Traffic Act, 
1930, can be considered a “ process” as defined under s. 8 of the 
Summary Jurisdiction (Process) Act, 1881. Such notice (in case 
of dangerous driving) was served by the police on a Sunday and was 
thereby claimed by the defence to be void under s. 6 of the Sunday 
Observance Act, 1677. I advised that it was a preliminary step toa 
“ process,” but not “an actual process or document required for any 
purpose connected with a court of summary jurisdiction.” 

JAMINT, 
Answer. 

The 1881 Act, supra, relates only to process issued by a court and 
is not concerned with notices issued by the police. Such a notice 
is not any one of the documents specified in s. 6 of the 1677 Act, 
In our view, therefore, a notice under s. 21 of the Road Traffic Act, 
1930, can lawfully be served on Sunday. 


10.—Water Supply—Main in private land—Compensation to freeholder, 

With reference to P.P. 8 at 119 J.P.N. 742, we find it difficult to 
follow the reasoning that the position with regard to the laying of 
a sewer by a rural district council is different from the position with 
regard to the laying of a water pipe. The case of Taylor v. Oldham 
Corporation there cited refers to the laying of a sewer in a street, 
but the question referred to agricultural land. The provisions of the 
— Health Act, 1936, referring to these matters appear to be as 

ollows: 

Section 15 (1) (i) (6) authorizes the local authority to construct a 
public sewer in land not forming part of a street after giving reason- 
able notice; 

Section 119 gives the authority the like powers and duties in respect 
of the laying of water mains as they have for construction of sewers; 

Section 278 provides for the authority to make full compensation 
to any person who has sustained damage by reason of the exercise 
by the authority of any of their powers under the Act. ; 

No distinction is made in the Act between sewers and water pipes, 
and they seem to be precisely on the same footing. 


Answer. 
Before the Public Health Act, 1875, vested sewers in the local 
authority, sewers and water mains were in much the same position, 
that is, the authority laying the pipes had a mere statutory right 


to lay the pipes in the nature of a quasi-easement. In Taylor Vv. 
Oldham Corporation, supra, it was held that the vesting of the sewers 
in the local authority in effect made the laying an acquisition of land; 
and this was applied by Thurrock Grays and Tilbury Joint Sewage 
Board v. Thames Land Co. (1925) 90 J.P. 1, in which it was held 
that the Acquisition of Land Act, 1919, applied to the assessment of 
compensation, as to a compulsory purchase. The land occupied by 
a water main does not vest in the water authority as in the case 
sewers, and compensation is confined to s. 278 of the Public Health 
Act, 1936: see generally Cripps, Compulsory Acquisition of 
10th edn., paras. 2-080, 2-081, 5-008, 5-612. 


CN. 22 Toe 








